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United States on 2umente eo: 
The President of the United States of America, 


To the Judges of the District Court of the United 
States, for the Southern District on Galo 
Gish Ee TING: 

Because in the record and proceedings, and alegua 
the rendition of the judgment of a plea which is in 
the said District Court, before you between THE CIT- 
IZENS NATIONAL BANK OF LOS ANGEPESe. 
Banking Corporation, plaintiff, and MARYLAND 
CASUALTY COMPANY, a Corporation) detendamr 
a manifest error hath happened, to the great damage 
of the said MARYLAND CASUALTY COMPAKS 
a Corporation, defendant, as by its complaint appears, 
and it being fit, that the error, if any there hath been, 
should be duly corrected, and full and speedy justice 
done to the parties aforesaid in this behalf, you are 
hereby commanded, 1f judgment be therein given, that 
then, under your seal, distinctly and openly, you send 
the record and proceedings aforesaid, with all things 
concerning the same, to the United States Circuit Court 
of Appeals for the Nimth Circuit, together math Wins 
writ, so that you have the same at tae City of San 
Francisco, in the State of California, on the 4th day 
of August, 1925, next, in the-said Uniled™ sires Ci- 
cuit Court of Appeals, to be there and then held, that 
the record and proceedings aforesaid be inspected, the 
said United States Circuit Court of Appeals may cause 
further to be done therein to correct that error, what 
of right and according to the law and custom of the 
United States should be done. 
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WITNESS, the HON. William Howard Taft, Chief 
Justice of the United States, this 6th day of July, in 
the year of our Lord one thousand nine hundred and 
twenty-five and of the Independence of the United 
States the one hundred and fiftieth. 

Chas. N. Williams 
Clerk of the District Court of the United States 
of America, in and for the Southern District 
(Seal) of California. 

The above writ of error is hereby allowed. 

Wm P James 
Judge . 


I hereby certify that a copy of the within Writ of 
Error was on the 6th day of July, 1925, lodged in 
the office of the Clerk of the said United States Dis- 
fet Court, for the Setithern District ef California, 
Southern Division, for said Defendants in Error. 

Chas. N. Williams 
Clerk of the District Court of the United States 
for the Southern District of California. 


{Endorsed}: United States Circuit Court of Ap- 
peals for the NINTH CIRCUIT MARYLAND 
CASUALTY COMPANY, a Corporation, Plaintiff 
in Error vs. THE CITIZENS NATIONAL BANK 
OF LOS ANGELES, Defendant in Error Writ of 
Error Filed July 6—1925 Chas N Williams Clerk 
R S Zimmerman deputy 
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United States of Aimericarss, 


To THE CITIZENS NATIONAL BARN Chaize. 
ANGELES, Greeti: 

You are hereby cited and admonished to be and ap- 
pear at a United States Circuit of Appealiss tone 
Ninth Circuit, to be held at the City of San Pranermen 
in the State of California, on the 4th day of August, 
A. D. 1925, pursuant to a Writ of Error filed inthe 
Clerk’s Office of the District Court of the United 
States, in and for the Southern District of California, 
in that certain action wherein MARYLAND CAS- 
UALTY COMPANY, a Corporation, is plaintiff in 
error and you are Defendant in error to show cause, 
if any there be, why the judgment rendered against 
said plaintiff in error as in the said Writ of Error 
mentioned, should not be corrected, and speedy justice 
should not be done to the parties in that behalf. 

WITNESS, the Honorable Wm P. James United 
States District Judge for the Southern District of 
Califomma, this» 6thedayvoi July~ete BD, 1925.candiean 
the Independence of the United States, the one hun- 
dred and fiftieth. 

Wm P James 
U. S. District Judge forthe Southern Wiecriet 
of California. 

Receipt of Copy of foregoing Citation is hereby ad- 
mitted this 6th day of July 1925 

Hunsaker, Britt & Cosgrove 
Attys for Plaintiff 


[Endorsed]: 1124 IN THE UNITED Sie; 
CIRCUIT COURT “OF APPEALS “Feige: 
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NINTH CIRCUIT MARYLAND CASUALTY 
COMPANY, a Corporation, Plawmntif, vs. THE CITI- 
ZENS NATIONAL BANK OF LOS ANGELES, 
Defendant. Citation FILED JUL 7 1925 CHAS. 
N. WILLIAMS, Clerk By L. J. Cordes Deputy Clerk. 


IN THE SUPERIOR COURT OF THE STATE 
OF CALIBORNIA, IN AND FOR THE 
COUNTY OF LOS ANGERES 

THE CITIZENS NATIONAL ) No. 106090 


Bee Ol L@S 2ANGHMES, ) 
Miami, \ietTiON FOR 


45 — ) REMOVAL FOR 
MARYLAND CASUALTY ) DIFFERENCE 
COMPANY, a Corporation, ) OF 


Defendant. ) CIUPAENSTIP: 


Now comes defendant, and respectfully represents 
to this Honorable Court: 

q. 

That at all of the times herein alleged plaintiff was, 
and now is, a National Banking Corporation or As- 
sociation organized and existing under the laws of 
the United States, and pursuant to, and by virtue of 
the Federal Statutes in such case made and provided, 
is a citizen and resident of the State of Califone. 

lel. 

That defendant herein, at all of the times herein 
alleged was, and now is a corporation organized and 
existing under and pursuant to the laws of the State 
of Maryland, and a citizen and resident of the State 
of Maryland, with its principal place of business in 
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the City of Baltimore, State of Maryland, and is a 
non-resident of the State of California. 
III. 

That the amount in dispute in the above entitled 
action is the sum of $50,000.00, exclusive of interest 
and costs. 

Je 

That the controversy in this action and at the time 
of the commencement of said action, and at all of 
the times herein alleged was, and now is, between citi- 
zens of different states, to-wit: Between the plaintiff, 
a citizen and resident of the State of California, and 
the defendant, a citizen and resident of the State of 
Maryland. 

V. 

That defendant desires and requests the suit herein 
to be removed to the United States District Court, in 
and for the Southern District of California, South- 
ern Division, and herewith offers a good and sufficient 
bond in the sum of $500.00 upon its entering in said 
United States District Court, Southern District of 
California, Southern Division, thirty (30) days from 
the filing of this petition, a certified copy of the record 
in this suit and for the payment of all costs that may 
be awarded by the aforesaid United States District 
Court, if said Court shall hold that this suit was 
wrongfully or improperly removed thereto. 

WHEREFORE, petitioner prays that this Honor- 
able Court proceed no further herein; that it make 
and duly enter an order for the removal of this suit, 
as required by law, and to accept the said surety bond 
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filed herein, and cause the record herein to be re- 
inoved into said United States District Court, South- 
ern Distmen of Calitosnim Southern: Divasion, and for 
stich Otter .aitrl further order as defendant may im 
law and equity be found entitled. 

MARYLAND CASUALTY COMPANY: 

by et. here er 

Manager So-Calif Claim Div 
BICKSLER, SMITH & PARKE 
Attorneys for Defendant. 


S(a0E OF CALIFORNIA, County of Les An- 
@eles, SS. 

E, F. KRAEMER being by me first duly sworn 
deposes and says: that he is the agent and manager 
of Defendant Corporation, in the above entitled action; 
imat he has heard read the foregoimg Petition for 
Removal and knows the contents thereof; and that 
the same is true of his own knowledge, except as to 
the matters which are therein stated upon his infor- 
mation or belief and as to those matters that he be- 
lieves it to be true. 

That no officer of defendant corporation 1s within 
the jurisdiction of the Court; and that afhant is duly 
authorized herein 

EK. F. KRAEMER 

Subscribed and sworn to before me this 27th day 
of May, 1922. 

W. C. Sarr 
Notary Public in and for the County of Los Angeles, 
State of California (Seal) 
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[Extdorsed]: ~ (Copy) ~No, 106090 “Bere = 
IN THE SUPERIOR COURT In and for the County 
of Los Angeles, STATE OF CALIFORNIA, 
THE CITIZENS NATIONAL BANK OP eG- 
ANGELES, Plaintiff vy. MARYLAND CASUALTY 
COMPANY, a Corporation, Defendant PETITION 
FOR REMOVAL FOR DIFFERENCE OF CITE 
ZENSHIP. FILED 1922 MAY 31A M941 L.E. 
LAMPTON, County Clerk By I. Moore Deputy. 
Received copy of the within Petition this 27th day 
of May 1922 HUNSAKER, BRITT & COSGROVE 
Attorney for Plaintiff. BICKSLER, SMITH 
PARKE 829 Citizens Nat’l Bank Bldg. Fifth & 
Spring Sts. Los Angeles. Cal. Telephones: 1027% 
Main 5166 Attorneys for Defendant. 


IN THE SUPERIOR COUR® ©F Tih sii 
OF CALIFORNIA, IN AND FOR THE 
COUNTY OF LOS AGmhiias. 


THE CITIZENS NADIONEL, ) No. 106090 
BANK ©OF LOS ANGERS, } 
Plaintiff, ) NOTICE OF 
—vs— ) MOTION FOR 
MARYLAND CASUALTY ) HEARING PETI- 
COMPANY, a Corporation, ) TION FOR 
Defendant. ) REMOVAL. 


To The Citizens National Bank of Los Angeles, 
Plaintiff : 
To Messrs. Hunsaker, Britt & Cosgrove, Attorneys 
for Plaintiff: 
You and each of you will take notice that the Mary- 
land Casualty Company, a corporation, defendant 
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named herein, Will, on Thitrsday, june Ist, 1922, at 
ten o’clock A. M. of said day, in Department 16 of 
said Court, move and petition said Superior Court 
for the removal of the above entitled cause to the 
United States District Court in and for the Southern 
District of California, Southern Division, upon the 
following grounds: 

1. That said Maryland Casualty Company, named 
defendant herein, 1s a corporation organized under 
the laws of the State of Maryland,.and a citizen and 
resident of the State of Maryland, and that plaintiff 
is a National Banking Association organized under 
the laws of the United States and under and pursuant 
to the law of the United States is a citizen and resi- 
dent of the State of California; that therefore said 
petition for removal is based upon the ground of di- 
verse citizenship. 

2. Said motion will be based upon the record, files 
and proceeding of said cause, and upon the petition 
for removal served and filed herein, together with a 
good and sufficient bond in the sum of $500.00, as 
provided by statute, which said bond defendant will 
ask said Court to prove at said time. 

3. And defendant shall, at said time, ask for such 
other and further relief as it may in law and equity 
be found entitled. 

Dated—May 27th, 1922. 

BICKSLER, SMITH & PAREKE 
Attorneys for Defendant. 
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[Endorsed]: (COPY) No. 106090 Dept 16 
IN THE SUPERIOR COURT In and for te Gomme, 
of Los Angeles. STATE OF CALIFORNIA® Tika 
CITIZENS NATIONAL BANK “@F UGE) ae 
GELES, Plaintiff vs MARYLAND @ASGiieay 
COMPANY, a Corporation, Defendant NO@i6E 
OF MOTION FOR HEARING PEVIti@m 
FOR REMOVAL. FILED 1922 MAY 31 A M 
941 L. E. LAMPTON, County Clerk "Sy I iieore 
Deputy Received copy of the within Notice this 27th 
day of May 1922 HUNSAKER, BRITT @eCG@e- 
GROVE Attorney for Plaintiff. BICKSLER, SMITH 
& PARKE, 829 Citizens Nat’) Bank Bldg. Fiith & 
Spring Sts. Wes Angeles, Cal. Telephones: 10227 
Main 5166 Attorneys for Plaintiff. 


IN THE SUPERIOR COURT OF THE STATE 
OF CALIFORNIA, IN AND FOR THE 
COUNTY OF LOS ANGELES. 

THE CITIZENS NATIONAL) No. 106090 
BANK OF LOS ANGELES, ) 
Plaintiff, ) BOND ON RE- 
=o ) MOVAL TO 
MARYLAND CASUALTY )UNITED STATES 


COMPANY, a Corporation, ) DISMRICT 
Defendant. _) GOURT. 


KNOW ALL MEN BY @DHESE WR ois: 
That the Fidelity & Deposit Company of Maryland, 
a corporation organized and existing under and by 
virtue of the laws of the State of Maryland and hav- 
ing authority to transact business pursuant to the Acts 
of Congress in such case made and provided, to-wit: 
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“Acts relative to the cognizances, stipulations, bonds 
and undertakings, and to allow certain corporations 
to be accepted as surety therein” is held and firmly 
bound unto the Citizens National Bank, a Corporation, 
plaintiff herein, in the sum of Five Hundred Dollars 
($500.00) for the payment of which well and truly 
to be made unto said plaintiff and its assigns, the 
said Fidelity & Deposit Company of Maryland binds 
itself, its successors and assigns jointly and firmly 
by these presents; upon condition, nevertheless, that: 

WHEREAS, the above named Citizens National 
Bank has heretofore brought a suit of a civil nature 
in the Superior Court of the County of Los Angeles, 
State of California, against the said Maryland Cas- 
ualty Company, a corporation, organized under the 
laws of Niaryland, and a citizen and resident of 
Maryland; and, 

WHEREAS, the said Maryland Casualty Com- 
pany, a Corporation, simultaneously with the filing 
of this bond intends to and will file its petition in said 
sti¢ in the State Gout for the removal of this suit 
into the United States District Court in and for the 
Southern District of California, Southern Division, 
in the district where such suit is now pending, to-wit: 
The Superior Court within and for the County of 
Los Angeles, State of California, pursuant to and 
in accordance with the provisions of the Act of Con- 
gress 11 such case made and provided. 

NOW THEREFORE, the condition of this obli- 
gation is such that if the said defendant and _peti- 
tioner herein, Maryland Casualty Company, a corpora- 
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tion, shall enter in the said United States District 
Court in and for the Southern District of California, 
Southern Division, within thirty (30) days from the 
filing of this petition, a certified copy of the record 
of said suit in said Superior Court, and shall well! and 
truly pay all costs that may be awarded by the said 
United States District Court, as aforesaid, if said 
Court shall hold that said suit was wrongfully or 
improperly removed thereto, then this obligation shall 
be void, but otherwise shall remain and be in full 
force and virtue. 

IN WITNESS WHEREOF, the said Fidelity & 
Deposit of Maryland, has caused these presents to 
be signed by R. W. Stewart, and attested by C. M. 
Evarts, and its corporate seal to be hereunto affixed 
this 27thiday of May, 1922. 

FIDELITY AND DEPOSIT COMPANY 
OF TRAIN 
By R. W. Stewart 
Attorney-in-Fact. 
C. M Evarts 
(SHeue ) Agent 
Approved June 1-22 
Chis S. CRATE 
Judge 
STATE OF CALIFORNIA, County of Los An- 


geles SS 


On this 27th day of May 1922, before me, Ip C. 
SWAIN, a Notary Public, in and for the County and 
State aforesaid, duly commissioned and sworn, per- 
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sonally appeared Ri Wi. Stewart and C. OF Evarts 
known to me to be the persons whose names are sub- 
scribed to the foregoing instrument as the Attorney- 
in-F‘act and agent respectively of the Fidelity and De- 
posit Company of Maryland and acknowledged to me 
that they subscribed the name of Fidelity and De- 
posit Company of Maryland thereto as principal and 
their own names as Attorney-in-Fact and Agent, re- 
spectively. 
(EAL) i, Ca Sir Sars) 
Notary Publiean and cor the State ofeGalifornia, 
County of Los Angeles. 


[Endorsed]: (COPY) No 106090 Dept....... 
PP lar SUPERIOR COURT In ander the County 
of ios Angeles. SPATE OF CALIFORNIA, CITE 
ZENS NATIONAL BANK OF LOS ANGELES, 
Mamutt vs. MARYLAND CASUALTY COMPANY, 
a Corporation, Defendant BOND ON REMOVAL TO 
Pree STATES DISTRICT COURT. FNCmD 
1922 MAY 31 AML 9D 4) L. E. LANPTON, Connty 
Clicrk By I. Mioore, Deputy “BICKSPER, Smiiire 
& PARKE, 829 Citizens Nat’l Bank Bldg. Fifth & 
Spring Sts. Los Angeles, Cal. Melepiones: 1022/7- 
Main 5166 Attorneys for Defendant. 
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IN THE SUPBRIOR COURT OF Tis. ama 
OF CALIFORNIA, INCAND® FOR” Ike 
COUNTY OF LOS ANGE, 


OTe CITIZENS NAMORNENE 
BANK OF LOS AMGEVES) No. 106090 
Plaintiff ) ORDER REMGr= 
—yvs— ) ING CASE SE® 
MARYLAND CASUALTY )UNITED STA ee 
COMPANY, a Corporation, ) COURT. 
IDreceerleic, 


This cause coming on to be heard upon the motion 
and petition of defendant for the removal of the above 
entitled cause to the United States District Court, in 
and for the Southern District of California, Southern 
Division; no one appearing as counsel for plaintiffs, 
and Messrs. Bicksler, Smith & Parke appearing as 
counsel for defendant, the same was argued and sub- 
mitted to the Court for its determination; and the 
Court being fully advised in the premises, considered 
said petition and motion well taken, and said petition 
and motion are hereby granted. 

IT IS THEREFORE ORDERED that said cause 
be, and the same is hereby transferred to said United 
States District Cort, in @md’ for the Somthern Wise 
trict of California, Southern Division, for further 
proceedings according to law, a bond of the Fidelity 
& Deposit Company of Maryland in the sum of $500.00 
having been duly filed, which is hereby approved. 

Dated—June Ist, 1922. 

CHAS SCRaws 
Judge ef tlre Superior Countyot Dosis 
County Cal. Department No, aie, 
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[einclorsedy: (@OPY peor 106000 Dept....... 
Pr Pee See eon COURT Or The SrA TE 
OF CAIEORNIY, In-and “for the Couwtity of Los 
Angeles. THE CITIZENS NATIONAL BANK OF 
LOS ANGELES, Plaintiff vs. MARYLAND CAS- 
UeweTY COMPANY, a Corperation, “Dereidant 
ORME RENIOWING CASE TO UMGED 
SoebeS COURT BILED JUN 1 1922 hh. @, 
LAMPTON, County Clerk By Roy Goff, Deputy. 
MenRolik, SMIVH «& PAKKE 620 CITIZENS 
Mari BANK BleDG. MWFTM & SPRING STS. 
ae NGS, CAL. TRREPHONE 10277: 
MAIN 5166 Attorneys for Defendant. 

[Endorsed]: No. 1124 Civil United States Dis- 
tect Court Sottthern District of California The 
Citizens National Bank of Los Angeles plaintiff vs 
Maryland Casualty Co Defendant Certified Record 
on Remoyal FILED JUN 9 1922 CHAS. N. WIL- 
Ine; Clerk, “By Edmuiiid L. Smith Deputy Clerk 


pe THE SUPERIOR COURT OF THE COUNTY 
OF 1065 AGE EES. eels! awe 
CALIPURNIM. 
jaar Cli ZeNS NATIONAL ) 
paw Or LOS .aNGwieks, ) 


Piaintiff, ) 

VS. ) COMPLAINT. 
MARYLAND CASUAL YT) 
COMPANY, ) 
Defénclaiit, ) 


rita, Ihe Citizens National Bank @f Los An- 
geles, for cause of action against the defendant, al- 
leges :— 
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1. That at all the times herein mentioned, the 
plaintiff was and is now a banking association duly 
incorporated and existing under and by virtue of the 
laws of Congress of the United States of America, and 
having its principal place of business in the city of 
Los Angeles, state of California. 

That at all the times herein mentioned, the defend- 
ant was and is now a corporation organized and ex- 
isting under and by virtue of the laws of the state of 
Maryland, and duly authorized by the state of Cali- 
fornia to act as surety upon bonds and undertakings, 
including fidelity bonds of employes; and during all 
of said times was and yet is transacting business as 
such surety in said state of California. 

2. That at all the times herein mentioned Cali- 
fornia Cotton & Factorage Company was a corpora- 
tion duly organized and existing under and by virtue 
of the laws of the state of California, having its prin- 
cipal place of business at the city of Los Angeles, in 
said state, and was engaged in the business of buying, 
selling, handling and dealing in cotton and all the 
bi-products thereof, and during all of said time one 
J. B. Sears was the duly and regularly appointed, 
qualified and acting secretary of said California Cot- 
ton & Factorage Company. 

3. That on or about the 26th day of December, 
A. D. 1919, the defendant herein executed and deliv- 
ered to said California Cotton & Factorage Company 
a certain fidelity bond or policy of fidelity and guar- 
anty insurance, wherein and whereby said Maryland 
Casualty Company, in consideration, among others, 
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of a cash premium, then and there paid to and re- 
ceived by it from said California Cotton & Factorage 
Company, and the annual payment thereafter in ad- 
vance of the yearly premium upon said bond, agreed 
to reimburse said California Cotton & Iactorage Com- 
pany for any loss, not exceeding fifty thousand dol- 
lars ($50,000.00), of money, securities or other per- 
sonal property, including that for which said Cali- 
forma Cotton & Factorage Company might be re- 
sponsible to others, which said California Cotton & 
Factorage Company might sustain by reason of any 
act or acts of fraud, dishonesty, forgery, embezzle- 
ment, wrongful abstraction or wilful misapplication 
on the part of said J. B. Sears, while in the perform- 
ance of his duties as secretary of said California Cot- 
ton & Factorage Company. That a copy of said 
bond, with the indorsements thereon, is in the words 
and figures as follows, to wit:— 

“Register No. 5493. ($2.50 cancelled revene 

stamps attached ) 


MARYLAND CASUALTY COMPANY 
BALTIMORE 


WHEREAS, J. B. Sears, hereinafter called the 
Employee, has been appointed to a position in the 
service of California Cotton & Factorage Co., Los 
Angeles, Cal. hereinafter called the Employer, and 

WHEREAS, said Employee has been required to 
furnish Bond. 
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NOW, THEREFORE, in consideration of a cer- 
tain premium to be paid annually in advance during 
the term of this bond, and of the Employer’s written 
statements relative to the Employee, his duties and 
accounts, it is hereby agreed that the MARYLAND 
CASUALTY COMPANY, a corporation of Wain 
land, hereinafter called the Company, will, within 
two (2) months after the receipt of satisfactory proofs 
of loss, reimburse the Employer for any loss, not ex- 
ceeding Fifty Thousand Dollars ($50,000.00), of money, 
securities or other personal property (including that 
for which the Employer may be responsible to others), 
which the Employer shall have sustained by reason 
of any act or acts of PRAUD, DISHONES ie 
FORGERY, EMBEZZLEMENT, WRONGFUL 
ABSTRACTION or WILFUL MISAPPLICA ieee 
on the part of the Employee, while in the perform- 
ance of his duties as Secretary in the service of said 
Employer and, occurring during the continuance of 
this bond. 

THIS BOND is executed upon the following ex- 
press conditions: which are conditions precedent to 
the right of the Employer to recover hereunder: 

1. That the term of this bond tbégins at Gigen 
on the lst day of November A. D., 1919, and ends 
with (a) the permanent or temporary retirement of 
the Employee from the service of the Employer; (1) 
tht discovery by the Employer of loss hereunder; or 
(c) the cancellation of this Bond by the Employer 
or the Company. 
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2. That all statements which the Employer has 
furnished to the Company concerning the Employee 
or his duties or accounts are warranted by the Em- 
ployer to be true; that the Employer has no knowl- 
edge of any act of fraud or dishonesty committed by 
the Employee while in the service of the Employer 
or elsewhere; that if the Employer become aware of 
the Employee committing any act of fraud or dishon- 
esty, or of the Employee gambling or speculating or 
committing any disreputable, lewd or unlawful act, 
the Employer shall, within ten (10) days thereafter, 
notifv the Company by registered letter, addressed 
to the Company at its Home Office, Baltimore, Mary- 
land, and the Company shall not be hable for any 
loss subsequently incurred by the Employer through 
any act of the Employee unless the Company shall 
have consented, in writing, to continue its liability 
under this bond. 

3. That any loss covered hereunder be discovered 
during the continuance of this bond or within six (6) 
months after its termination, and notice of such loss 
be sent by telegraph and by registered letter, both ad- 
dressed to the Company at its Home Office, Baltimore, 
Maryland, within ten (10) days after the discovery; 
that an itemized statement of the loss shall be filed 
with the Company by the Employer within ninety (90) 
days after the date of said notice of loss; that if re- 
quired by the Company, the Employer shall produce 
for investigation all books, vouchers, and evidence in 
the Employer’s possession, and render every assistance 
(except pecuniary) capable of being rendered by the 
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Employer, that may aid in bringing the Employee to 
justice. 

4. That the Employer and the Company shall share 
any recovery (excluding insurance and reinsurance), 
made by either on account of any loss, in the propor- 
tion that the amount of the loss borne by each bears 
to the total amount of the loss. 

5. That this bond may be terminated by the Com- 
pany upon fifteen (15) days’ notice, in writing, to 
the Employer and likewise the Employer may ter- 
minate this bond by notice in writing to the Com- 
pany, specifying the date of cancellation. Upon the 
termination of the bond and provided no loss has 
been reported, the Company shall refund the pro rata, 
unearned premium. 

6. That should the Employee become guilty of 
any criminal offense covered covered by this bond, the 
Employer shall immediately, on being requested by 
the Company so to do, lay proper information be- 
fore an officer or other body having authority to 
issue warrant for the arrest of the Employee, and 
verify the same as required by law, and furnish the 
Company every aid and assistance (not pecuniary) 
that can be rendered by the Employer his agents or 
servants, in the apprehension and prosecution of the 
Employee. 

7. That should the Employer and the Company 
disagree regarding the amount of any claim made 
under this bond, the amount may, at the election of 
the Employer or the Company be determined by ar- 
bitrators; one to be selected by the Employer, one 
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to be selected by tite Company, and a third (i the 
event of failure to agree upon the amount of the 
claim) by the two so selected; the written decision 
of the majority of said arbitrators shall be binding 
and conclusive as to the amount of such claim and 
the total expense of such arbitration shall be paid 
by the Company. 

8. That no action or proceeding shall be brought 
to recover any claim under this bond unless begun 
within twelve (12) months from the time detailed 
statement of loss shall have been given to the Com- 
pany by the Employer, unless by statute of the state 
in which suit is brought agreements such as in this 
condition contained are expressly prohibited. 

SIGNED, sealed and dated this 19th day of Decem- 
rare. D. 1919. 

Not valid unless countersigned by an authorized 
official or agent of the Company. 


ier. Helly 
Assistant Secretary. Jno. T. Stone 
(SBAL ) President: 


Countersigned at Philadelphia, Pennsylvania this 
26th day of December, A. D. 1919. 
Louis J. Fantey, 
attorney-in-fact.”’ 


Indorsed as follows:—‘‘No. 134580 ENTERED 
EINE SHEET 5080 REGISTER R410 MARY- 
PAND CASUALTY COMPANY INDIVIDUAL 
BOND $50,000 ON BEHALF OF J. B. Sears to 
California Cotton & [actorage Co. Los Angeles, Cal. 
Dated November Ist, 1919. For Transfers or Re- 
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newal, Apply te HASELTINE SMITH, PUNE) Lie 
AND GENERAL INSURANCE, 326° Walnut ie 
Pima.” 

That thereafter, and on to wit: the 8th day of 
November, 1920, said California Cotton & Factorage 
Company paid to and there was accepted by said 
Maryland Casualty Company, defendant herein, the 
sum of Two hundred fifty dollars ($250.00), being 
the cash premium to be paid annually in advance 
during the term of said bond under the provisions 
thereof. That by reason of the payment of said an- 
nual premium as aforesaid, said bond and all the pro- 
visions thereof were continued in full force and effect, 
and said bond and all the provisions thereof were in 
full force and effect continuously from said 26th day 
of December, 1919, for the term of two years there- 
after. 

4. That on said 26th day of December, 1919, and 
prior and subsequent thereto and up to and including 
the 3rd day of May, 1921, said J. B. Sears was then 
and there the duly and regularly appointed, qualified 
and acting secretary of said California Cotton & Fac- 
torage Company, and as such and in his said capacity 
of secretary was authorized to and did act as the 
general manager of said California Cotton & I*ac- 
torage Company, and upon its behalf and as its act 
and deed was authorized to and did make and enter 
into contracts and agreements and other instruments 
in writing, sign and issue checks, drafts, notes and 
other obligations of said California Cotton & Fac- 
torage Company, and as such secretary said J. B. 
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Sears, pursuant to the by-laws of said California Cot- 
ton & Factorage Company, had enjoyed and exer- 
cised complete and unrestricted power and authority 
to enter into any contracts or agreements and perform 
any and all acts and things necessary in carrying out 
and fulfilling the purposes and business of said Califor- 
nia Cotton & Factorage Company. 

5. That subsequent to said 26th day of Decem- 
ber, 1919, and prior to the 3rd day of May, 1921, 
and at various times between said dates, the plaintiff 
herein, in due and regular course of business, re- 
ceived certain drafts drawn upon said California Cot- 
ton & Factorage Company, which said drafts, were 
eighty-seven in number and were in the total amount 
of Eighty-two thousand four hundred eighty-seven 
& 96/100 dollars ($82,487.96). That attached to said 
eighty-seven drafts were 1476 transferable or ne- 
gotiable warehouse receipts for 14/76 bales of cot- 
ton; each of said warehouse receipts had been prop- 
erly endorsed in blank by the party to whose order 
such receipt was issued, and said receipts were, and — 
each of them was, negotiable and transferable by 
delivery. That immediately following the receipt of 
said drafts by the plaintiff herein, and within to wit: 
four or five days thereafter, each of said drafts was 
accepted in writing by said California Cotton & Fac- 
torage Company, through its said secretary, J. B. 
Sears, then acting within the scope of his authority 
and in the course of his employment. That immedi- 
ately following said several acceptances, plaintiff here- 
in remitted and paid to the person or persons pre- 
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senting said drafts for payment the amount or face 
value thereof, and upon all of said eighty-seven drafts 
paid and advanced to various persons presenting the 
same the sum of Eighty-two thousand four hundred 
eighty-seven & 96/100 dollars ($82,487.96). 

6. That thereafter and immediately following the 
acceptance of each of said drafts and the payment 
thereof as aforesaid, said J. B. Sears, then and there 
acting within the scope of his authority and within 
the course of his employment as secretary of said 
California Cotton & Factorage Company, upon behalf 
of, in the name of and as the act and deed of said 
California Cotton & Factorage Company, with the 
intent then and there entertained by him of fraudu- 
lently, dishonestly, wrongfully and wilfully misapply- 
ing said warehouse receipts and the proceeds thereof, 
applied to and secured from the plaintiff herein said 
warehouse receipts for fourteen hundred seventy-six 
(1476) bales of cotton which were attached to, and 
held by the plaintiff herein as collateral security for 
the payment of, said eighty-seven drafts and accept- 
ances of said California Cotton & Factorage Com- 
pany in the total amount of Eighty-two thousand four 
hundred eighty-seven & 96/100 dollars ($82,487.96). 
That said J. B. Sears then and there,and @s @ part 
of and pursuant to said fraudulent and dishonest plan 
and scheme then and there entertained by him, deliv- 
ered to and there was accepted by the plaintiff herein, 
in exchange or substitution for said several warehouse 
receipts for said 1476 bales of cotton, certain written 
instruments commonly known as trust receipts, eighty- 
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séven in number, and other than the date thereof, 
the numerical number attached thereto, and the num- 
ber of warehouse receipts mentioned therein, were, 
and each of them was, of the following tenor, to wit :— 


Sealhfornia Cotton & 
Paetoraiee Co. 
Cotton. 


eS TaRnCr IP a, DN Oita: 


 DosmAugeeles, Calitomiia,,.........7. 

Received in trust from the The Citizens National 

Bank of Los Angeles Bank of Los Angeles 

documents, described below, the purpose being to 

secure delivery of the shipments and secure outbound 

documents therefor, which shall be returned to said 
bank in cancellation of this receipt. 


ey aeeNio:..... NowmEye. ..« Mame. 2... 
CALLFORNIA COTTON & FACTORAGE CO. 
Compress or yard receipts ]. B. Seaes, Mar’ 


, B/C attached. 

7. That thereafter and subsequent to Said 26th 
@ay of December, 1919; and prior to the 3rd day of 
May, 1921, and during the term of said bond, and 
while the same was in full force and effect, said J. B. 
Sears then and there the duly and regularly appointed, 
qualified and acting secretary of said California Cot- 
ton & Factorage Company, acting as such, within the 
scope of his authority and in the course of his em- 
ployment, without the knowledge of said California 
Cotton & I'actorage Company, or any of its officers, 
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or agents, other than said J. B. Sears, fraudulently, 
dishonestly, wrongfully and wilfully embezzled and 
misapplied said warehouse receipts for 1091 bales of 
cotton, together with the proceeds thereof. That 
said receipts were a part or portion of the warehouse 
receipts representing a total of 1476 bales of cotton, 
which receipts said ]. B. Sears had obtained from the 
plaintiff herein as hereinbefore alleged. 

That said 1476 bales of cotton, for which said J. B. 
Sears had obtained said warehouse receipts, from the 
plaintiff herein, as aforesaid, at the time said receipts 
were so secured by said J. B. Sears, were of the rea- 
sonable value of Eighty-two thousand four hundred 
and eighty-seven & 96/100 dollars ($82,487.96). That 
said 1091 bales of cotton, the warehouse receipts for 
which, and the proceeds of the sale and disposition 
thereof, said J. B. Sears had fraudulently, dishonestly, 
wrongfully and wilfully embezzled and misapplied, as 
herein alleged, at the time said receipts and the pro- 
ceeds thereof were fraudulently, dishonestly and wil- 
fully embezzled and misapplied, were of the reason- 
able value of Sixty thousand six hundred and twenty- 
eight & 72/100 dollars ($60,628.72). Upon infor- 
mation and belief, plaintiff alleges that there was re- 
ceived by said California Cotton & Factorage Com- 
pany, and thereafter fraudulently, dishonestly, wrong- 
fully and wilfully embezzled and misapplied by said 
J. B. Sears, as ats secretam, through the frawdwlent 
and dishonest embezzlement and disposition of said 
warehouse receipts for said 1091 bales of cotton, and 
the proceeds thereof, the sum of Sixty thousand six 
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hundred twenty-eight & 72/100 dollars ($60,628.72), 
which amount was thereafter, during the term of said 
bond, fraudulently and dishonestly embezzled and wil- 
fully misapplied by said J. B. Sears, acting in his ca- 
pacity as secretary of said California Cotton & Fac- 
torage Company. 

S. That thereafter and subsequent to said 26th 
aa of December, 1919, and prior to the Srd° day of 
May, 1921, and during the term of said bond and while 
the same was in full force and effect, the said J. B. 
Sears, then and there the duly and regularly appoint- 
ed, qualified and acting secretary of said California 
Cotton & Factorage Company, acting as such, within 
the scope of his authority and in the course of his 
employment, having obtained said 1476 warehouse 
receipts for said fourteen hundred and seventy-six 
(1476) bales of cotton and substituted therefor the 
seventy-eight trust receipts of said California Cotton 
& Factorage Company, all as hereinbefore alleged, 
pursuant to a fraudulent and dishonest plan and 
scheme then and there entertained by him, fraudu- 
lently, dishonestly, wrongfully, wilfully and deceitfully, 
with the intent then and there by him entertained of 
fraudulently, dishonestly, wrongfully and wilfully mis- 
applying and embezzling the proceeds realized from 
the sale and disposition of the cotton held in trust 
by said California Cotton & Factorage Company, un- 
der the trust receipts delivered to and accepted by 
the plaintiff herein, as hereinbefore alleged, misrep- 
resented to said California Cotton & Factorage Com- 
pany, its officers and board of directors, that the 
moneys realized from the sale and disposition of said 
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cotton held in trust for said Citizens National Bank 
as aforesaid, were and the same constituted the profits 
of carrying on the affairs of said California Cotton 
& Factorage Company; and thereafter, pursuant to 
said fraudulent and dishonest plan or scheme, then 
and there entertained by said J. B. Sears, and pur- 
suant to a fraudulent and dishonest intent then and 
there entereained by him to deceive said California 
Cotton & Factorage Company, and its officers and 
agents, and in wilful violation of the terms of said 
trust receipts, held by said Citizens National Bank 
as hereinbefore mentioned, and in wilful violation 
of his duties as secretary of said California Cotton 
& Factorage Company, fraudulently, dishonestly, 
wrongfully and wilfully misapplied said warehouse 
receipts and the proceeds and moneys realized from the 
sale or other disposition of said warehouse receipts 
and the cotton held thereunder, to the payment and 
satisfaction of divers and sundry claims for merchan- 
dise and supplies furnished and labor and services ren- 
dered to, and other claims and demands against, said 
California Cotton & Factorage Company, but not in- 
cluding the whole, or any part, of the claim of the 
plaintiff herein against said California Cotton & Fac- 
torage Company, upon the drafts, or any one thereof, 
accepted by said California Cotton & Factorage Com- 
pany and held by said plaintiff, and to which were 
attached, as collateral security, the warehouse receipts 
for which there had been substituted by said J. B. 
Sears the trust receipts of said California Cotton & 
Factorage Company, as hereinbefore alleged. 
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9. That due to, growing out of, and because of, 
the fraud, dishonesty, wrongful and wilful misappli- 
cation of the warehouse receipts, the cotton held 
thereunder, and the moneys and proceeds realized 
from the sale cr disposition thereof by said J. B. 
Sears, as secretary of said California Cotton & Fac- 
torage Company, as hereinbefore alleged, said Cali- 
fornia Cotton & Factorage Company has sustained 
a loss in the amount of Sixty thousand six hundred 
twenty-eight & 72/100 dollars ($60,628.72), and has 
become and is responsible to the plaintiff herein for 
said amount. 

10. That thereafter, and following said fraudulent, 
dishonest, wrongful and wilful misapplication by said 
J. B. Sears of the moneys, securities and personal 
property of said California Cotton & Factorage Com- 
pany, as herein alleged, said California Cotton & 
lFactorage Company, pursuant to the terms of said 
bond, and immediately upon the discovery by it of 
said loss sustained and said responsibility incurred, 
as hereinbefore alleged, and within ten days after such 
discovery, notified said Maryland Casualty Company at 
its home office, Baltimore, Maryland, by telegraph and 
by registered letter, of such loss sustained and of such 
responsibility incurred, and within ninety days after 
the date of said notice oi loss filed with said Mary- 
land Casualty Company at its home office at Balti- 
more, Maryland, an itemized statement of said loss 
so sustained and said liability so incurred, and there- 
after, upon the request of said Maryland Casualty 
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Company, produced for investigation, and there were 
investigated by said Maryland Casualty Company, all 
books, vouchers and evidence in the possession of said 
California Cotton & Factorage Company. That said 
J. B. Sears is now deceased, having committed suicide 
on the 3rd day of May, 1921. 

That notwithstanding the service of said notices 
upon the defendant herein, by said California Cotton 
& Factorage Company, said defendant has failed and 
refused, and still fails and refuses to reimburse said 
California Cotton & Factorage Company for the loss 
it has sustained, and the responsibility to others it 
has incurred under the terms of said bond by reason 
of the fraud, dishonesty, embezzlement, wrongful ab- 
straction and wilful misapplication on the part of said 
J. B. Sears, while in the performance of his duties 
as secretary of said California Cotton & Factorage 
Company, as hereinbefore alleged. 

11. That heretofore, and on to wit: the 9th day of 
May, 1922, the plaintiff herein obtained a judgment 
against said California Cotton & Factorage Com- 
pany in the amount of Ninety thousand two hundred 
eighty one & 01/100 Dollars, in the superior court 
of the state of California, in and for the county of 
Los Angeles, said judgment being entered in book 
535, at page 30, of the records of judgments of said 
Los Angeles County, state of California; that said 
judgment was had on said drafts, accepted by said 
California Cotton & Factorage Company, as herein- 
before alleged, and said trust receipts substituted by 
said J. B. Sears for said warelh@tlse receipts. 
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12, Inet heretofore and on to wit: the lst day 
of September, 1921, California Cotton & Tactorage 
Company, by an instrument in writing, assigned, trans- 
ferred and set over to the plaintiff all its right, title 
or interest in and to said bond hereinbefore de- 
scribed, and in and to all moneys due or to become 
due, including all claims, demands, causes of action 
or choses in action in every clause, article or thing 
in said bond contained. 

PesaNTIEF, FOR. A FURTHER, SEPARARE 
PEO SECOND CAUSE OF ACTION AGAINST 
iit SAID DEFENDANT; ALLEGES :— 

in, That paragraphs 1,2, 3, 4, 00 and &2) of tte 
fet Gatise of action, are hereby referred to, meor- 
porated herein, and made a part of this second cause 
of action with the same force and effect as if set out 
herein at length. 

2. That subsequent to said 26th day of December, 
1919, and prior to the 3rd day of May, 1921, and at 
various times between said dates, and during the term 
of said bond, and while the same was in full force 
and effect, said J. B. Sears then and there the duly 
and regularly appointed, qualified and acting secretary 
of said California Cotton & lactorage Company, act- 
ing as such within the scope of his authority and in 
the course of his employiiient, without the knowledge 
of said California Cotton & lFactorage Company, or 
any of its officers or agents, other than said J. B. 
Sears, fraudulently, dishonestly, wrongfully and wil- 
fully embezzled, wrongfully abstracted and wilfully 
misapplied the money and funds of said California 
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Cotton & Factorage Company in the amount of five 
thousand five hundred and three & 88/100 dollars 
($5,503.88) to his own uses and purposes, and in sat- 
isfaction of his personal obligations. That said moneys 
or funds in the amount of five thousand five hundred 
and three & 88/100 dollars ($5,503.88) were, by said 
J. B. Sears, withdrawn from the moneys and funds 
of the California Cotton & Factorage Company in 
the possession of said J. B. Sears, or on deposit with 
the Citizens National Bank of Los Angeles, plaintiff 
herein. 

3. That due to, growing out of, and because of, 
the fraud, dishonesty, embezzlement, wrongful ab- 
straction and wilful misapplication on the part of said 
J. B. Sears, of the moneys and funds of said Califor- 
nia Cotton & Factorage Company, as hereinbefore al- 
leged, said California Cotton & Factorage Company 
has sustained a loss in the amount of Five thousand 
five hundred and three & 88/100 dollars ($5,503.88). 

WHEREFORE, plaintiff prays judgment against 
defendant for the sum of I*ifty thousand dollars ($50,- 
000.00) with interest thereon at seven per cent per 
annum from the third day of May, 1921, and for 
costs of suit. 

Hunsaker, Britt & Cosgrove 
Attorneys for plaintiff. 


STATE OF CALIFORNI®S County, of es 7 
geles—ss. 

A. J. WATERS, being first duly sworn, deposes and 

says: That I am President of The Citizens National 

Bank of Los Angeles, plaintiff herein, named in the 
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foregoing complaint; that I have read said complaint 
and know the contents thereof, and that the same 
is true of my own knowledge, except as to those mat- 
vers which are therein stated upon information or be- 
lief, and as to those matters, I believe it to be true. 
A. J] WATERS 
Subscribed and sworn to before me this 6th day of 
May, 1922. 


(SEAL) C.K. Fish 
Notary Public in and for said County of Los Angeles. 
[Endorsed]: No. 106090 Dept...... SUPERIOR 


COURT OF THE STATE OF CALIFORNIA In 
and ior the County of Los Angeles THE CITIZENS 
NATIONAL BANK, OF LOS ANGELES, Plaintiff 
vs. MARYLAND CASUALTY COMPANY, De- 
fendant COMPLAINT. INSURANCE POLICY. 
FILED 1922 MAY 11 PM 329 L. E. LAMPTON, 
County Clerk By Roy Goff Deputy. 


IN THE UNITED STATES DISTRICT COURT, 
IN AND FOR THE SOUTHERN DISTRICT 
OF CALIFORNIA, SOUTHERN 
DIVISION. 


THE CITIZENS NATIONAL ) 
BANK, OF LOS ANGELES, ) 
Plant. ) No. 1124—Ciyil, 
=e ) DEMURRER TO 
MARYLAND CASUALTY ) COMPLAINT AS 
COMPANY, a Corporation, ) AMENDED. 
Defendant. ) 


Now comes the defendant and demurs to the com- 
plaint as amended, to-wit, the first cause of action: 
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li 

Upon the ground that said complaint, as amended, 
does not state facts sufficient to constitute a cause of 
action in favor of the plaintiff and against the de- 
fendant. 

Me 

(a) Defendant demurs specially: upon the ground 
that said complaint, as amended, is ambiguous in that 
it cannot be ascertained or determined as a matter of 
fact how, or in what way or manner the said J. B. 
Sears “fraudulently and dishonestly converted, mis- 
appropriated, embezzled and wilfully misapplied the 
moneys and funds placed to the credit of said Cali- 
fornia Cotton & Factorage Company” by his alleged 
dealing and speculating in cotton. (Paragraph 8, 
page 8.) 

(b) That said complaint, as amended, is ambigu- 
ous in that it cannot be ascertained what claims and 
demands were incurred or paid by said J. B. Sears in 
his alleged dealing and speculating in cotton. (Page 
8, Paragraph 8.) Nor can it be ascertained whether 
all of the money alleged to have been used by said 
J. B. Sears for the purpose of dealing and speculating 
in cotton was with the permission of the California 
Cotton & Factorage Company, its directors and of- 
ficers. (Paragraph 8, pages 8 and 9). 

III. 

That said complaint, as amended, 1s unintelligible 
in each and all of the particulars as set forth in Par- 
agraph II, sections a and b. 
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Thaisaid complaint, as amended, is uncertain in 
each and all of the particulars as set forth in Para- 
graph II, sections a and b. 

Bicksler, Smith & Parke 
Attomeys for Détendans: 

[Endorsed]: (ORIGINAL) No. 1124—Civil In 
See ONITED STATES DISTRICT COURT Th 
and for the Southern District of California, Southern 
Division. In the Matter of THE CITIZENS NA- 
MrONAL BANK OF LOS ANGELES, Plaintiff -vs- 
MARYLAND CASUALTY COMPANY, a Corpo- 
ration, Defendant. DEMURRER TO COMPLAINT 
mee AMIENDED, FILED AUG 31 1922 CHAS. 
Pw LIAMS, ‘Clerk By W. J. Tufts Received 
copy of the within Demurrer this 3lst day of Au- 
gust 1922 Hunsaker, Britt & Cosgrove Attorney for 
mami. BICKSLER, SMITH & PARKE 829 Citi- 
zens Nat'l Bank Bldg. Fifth & Spring Sts. Los An- 
@eres, Cal. Telephone 10227; Main 5166,, Attorneys 
for Defendant. 
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IN THE UNITED STATES DISTRICT COG 
IN AND FOR THE SOUTHERN Dir 
TRICT OF CALTFORNIE, 
SOUTHERN DIVISION: 


THE CITIZENS NATIONAL, ) 
BANK OF L@S ANGELES...) 

Plaintiff, )  NOdtCHer 

- VS - ) MOTION 

» TO STRESE: 
MARYLAND CASUALTY.) 
COMPANY, a Corporation, ) 
Defendant. ) 


To The Citizens National Bank of Los Angeles, 
Plaintiff : 

To Messrs. Hunsaker, Britt & Cosgrove, Attcrneys 
for Plaintiff: 

You and each of you will take notice that on Mon- 
day, June 26, 1922, in the above entitled Court, de- 
fendant will move to strike from the complaint herein 
the following: 

(1) All of Paragraph 11 of the first cause of ac- 
tion, reading as follows: 


“That theretofore, and on to wit: The 9th day 
of May, 1922, the plamtiit ‘herein ebtaimediaa 
judgment against said California Cotton & Fac- 
torage Company in the amount of Ninety Thou- 
sand Two Hundred Eighty One & 01/100 Dol- 
lars, in the Superior Court of the State of Cali- 
fornia, in and for the County of Los Angeles, 
said judgment being entered in Book 535, at page 
30, of the records of judgments of said Los An- 
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eeles County, State of California; that said 
judgment was had on said drafts, accepted by 
said California Cotton & Factorage Company, as 
hereinbefore alleged, and said trust receipts sub- 
stituted by said J. B. Sears for said warehouse 


receipts.” 


(2) All of Paragraph 12 of the first cause of ac- 
tion, reading as follows: 

“That heretofore and on to wit: The Ist day 
oi September, 1921, Caltormia “Cetton & Hac- 
torage Company, by an instrument in writing, as- 
signed, transferred and set over to the plaintiff 
all its right, title or interest in and to said bond 
hereinbefore described, and in and to all moneys 
due or to become due including all claims, de- 
mands, causes of action or choses in action in | 
every clause, article or thing in said bond con- 


tained.” 


(3) That portion of Paragraph I of the second 
alleged cause of action, which incorporates Paragraph 
12 of the first cause of action. 

Said motion will be based upon the grounds that the 
parts sought to be stricken out are surplusage, re- 
dundant and immaterial; that only parties to a judg- 
ment are bound thereby; and that an assignee in an 
alleged claim upon the bond herein cannot sue thereon; 
and upon the record, files and proceedings herein. 

Dated—June 14th, 1922. 

Bicksler, Smith & Parke 


Attorneys for Defendant. 
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Judgment binding only on parties and successors in 
interest. 
Silva v. Hawkinswi520Gal. leet 
Merriam v Saalfield, 190 Fed. 927. 
Assignee cannot sue on said bond. 
Childs on Suretyship, Section 135. 
Flynn v North America Life Ins. Co) 3s 
Mass. 449. 

[Endorsed]: (ORIGINAL) No 1124 Civil In 
the UNITED STATES DISTRICT COURT Giga 
for the Southern District of California, South- 
ern Division. In the Matter of THE CITIZENS 
NATIONAL BANK OF LOS ANGELES, Plaintiff, 
-=vs- MARYLAND CASUALTY COMPANY 
Corporation, defendant. NOTICE OF MOTION TO 
STRIKE. FILED JUN 17 1922 CHAS. No ya 
LIAMS, Clerk By Edmund L. Smith Deputy Clerk 
Received copy of the within Notice this 16th day of 
June, 1922 Hunsaker, Britt & Cosgrove Attorney for 
Plaintiff.) BICKSLER, SMITH & PAIRICE "829 GigE 
zens Nat’! Bank Bldg. Fifth & Spring Sts. Los An- 
geles, Cal. Telephone 10227; Main 5166 Attorneys 
tor Defendant. 


At a stated term, towit: the July, A. D., 1922 Term 
of the District Court of the United States of Amer- 
ica, within and for the Southern Division of the 
Southern District of California, held at the Court 
Room thereof, in the City of Los Angeles, on Mon- 
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day, the thirty-first day of July, in the year of our 

Lord, one thousand nine hundred and twenty-two; 
resent : 

The Honorable Benjamin F. Bledsoe, District Judge. 


The Citizens National Bank ) 
of Les Angeles, ) 
lanai. ) 

s ) No. 1124 Civil. 
) 
Maryland Casualty Company, _ ) 
Defendant. ) 


This cause coming on at this time for (1) hearing 
on Demurrer and (2) hearing on motion to strike and 
at the hour of 1:30 o’clock P. M. Attorney Smith of 
Messrs. Bicksler, Smith & Parke appearing on behalf 
of the defendant, having argued in support of the 
motion to strike and the demurrer, and at the hour of 
1:55 o’clock P. M. attorney Cosgrove of Messrs. Hun- 
saker, Britt & Cosgrove, appearing on behalf of the 
plaintiff herein, having argued in opposition to motion 
to strike and the demurrer, it is by the court ordered 
at the hour of two o’clock P. M. that this cause be 
continued to the hour of 2:35 o’clock P. M. and now 
at the hour of 2:35 o'clock P. M. attorney Cosgrove 
having resumed his argument in opposition to the 
motion to strike and the demurrer, it is by the court 
ordered, at the hour of 3:50 o'clock P. ‘M. that the 
Demurrer be sustained as to the first cause of action; 
denied as to the second cause of action and that the 
motion to strike be denied; and it is further ordered 
by the court that plaintiff herein have thirty days to 
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amend first cause of action and that defendant have 
thirty (30) days to answer the plaintiff’s second cause 
of action. 


UNITED STATES DISTRICT COURT IN AND 
FOR THE SOUTHERN DISTRICT OF Clee 
FORNIA, SOUTHERN DIVISION. 


THE CITIZENS NATION 
BANK, #1124 
Plaintiff, 
AMENDMENT TO 
COM PLAINT— 
FIRST CAUSE GE 
ACL WONG 


Vs: 


MARYLAND CASUALREY 
COMPANY, a corporation, 
Defendant. 


Comes now The Citizens National Bank of Los 
Angeles, plaintiff herein, and with leave of court first 
had and obtained, files this its amendment to its first 
cause of action as set forth in its complaint on file 
herein and amends said first cause of action as fol- 
lows :— 

1. Amends paragraph 5 of said first cause of action 
so that the same shall read as follows :— 

5. That subsequent to said 26th day of December, 
1919, and prior to said 3rd day of May, 1921, and 
during the term of said bond, and beginning more par- 
ticularly on or about the 19th day of November, 1920, 
and at various times and at irregular intervals there- 
after up to and including on or about the 25th day of 
April, 1921, the plaintiff herein, in due and regular 
course of business, received eighty-seven drafts drawn 
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upon said California Cotton & Factorage Company, 
in the total amount of $82,487.96. That attached to 
each of said eighty-seven drafts were one or more 
warehouse receipts, each receipt covering one bale of 
cotton, and that there were attached to said eighty- 
seven drafts so received a total of 1476 warehouse 
receipts for 1476 bales of cotton; that each warehouse 
receipt had been, at the time of its receipt by the plain- 
tiff herein, endorsed in blank by the party to whose 
order such receipt had been issued, and said receipts 
were, and each of them was, negotiable and transfer- 
able by delivery. That immediately following the re- 
ceipt of each of said drafts by the plaintiff herein, and 
within, to wit, four or five days thereafter, each of 
said drafts was accepted in writing by said California 
Cotton & Factorage Company, by its said Secretary, 
J. B. Sears, then acting within the scope of his au- 
thority and the course of his employment. That im- 
inediately following said several acceptances of said 
California Cotton & Factorage Company, as herein 
alleged, and relying entirely thereon and for no other 
reason, plaintiff herein remitted and paid to the per- 
son or persons presenting said drafts for acceptance 
and payment, the amount or face value thereof, and 
thereafter carried upon its books and accounts as bills 
receivable all such draits and acceptances so received 
and paid and all warehouses receipts attached thereto 
were held by plaintiff as collateral security for the 
payment by said California Cotton & Factorage Com- 
pany of said drafts and acceptances. That the total 
facé value wf said 8/ drafts was in the sum of 
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$82,487.96, which sum the plaintiff herein paid and 
advanced, as herein alleged, to the various persons 
presenting the same. 

2. Amends paragraph 6 of said first cause of ac- 
tion so that the same shall read as follows:— 

6. That at various times and at irregular intervals 
between said 19th day of November, 1920, and said 
25th day of April, 1921, and in most instances imme- 
diately following the acceptance of each of said drafts 
and the payment thereof as hereinbefore alleged, said 
J. B. Sears, then and there acting within the scope 
of his authority and the course of his employment as 
Secretary of said California Cotton & Factorage Com- 
pany, upon behalf, in the name and as the act and 
deed of said California Cotton & Factorage Company, 
with the intent then and there by him entertained of 
fraudulently and dishonestly converting, misappro- 
priating, embezzling and wilfully misapplying said 
warehouse receipts, the cotton represented thereby and 
any money or proceeds obtained therefrom, and with 
the further fraudulent and dishonest intent then and 
there by him entertained of thereby causing a loss to 
said California Cotton & Factorage Company of 
money, securities and personal property for which it 
would be and has become responsible to the plaintiff 
herein, said J. B. Sears applied to and secured from 
the plaintiff the warehouse receipts then in its pos- 
session, held as collateral security for the payment of 
said drafts and acceptances and obtained by it in the 
manner herein alleged; that at said time and as part of 
the same transaction, in acknowledgment of the de- 
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livery to him of said warchouse receipts, said J. B. 
Sears executed and delivered to the plaintiff certain 
written instruments then and there designated as trust 
receipts; that during all of the time hereinbefore men- 
tioned, said J. B. Sears executed and delivered to the 
plaintiff 87 of said trust receipts, which trust receipts, 
other than the number and date thereof, and the 
amount of warehouse receipts mentioned therein, were 
of the following tenor and effect:— 
TRUST RECEMT. 


“California Cotton & ee 
Factorage Co. 
Cotton. 


Los Angeles, California, 

Received in trust from The Citizens National 
Bank of Los Angeles Bank of Los Angeles docu- 
ments, described below, the purpose being to 
secure delivery of the shipments and secure out- 
bound documents therefor, which shall be returned 
to said bank in cancellation of this receipt. 
iy LL Nes No. B/C—— Mark 
CALIFORNIA COTTON.& FAGTORAGE CO. 
Compress or yard receipts. J. B. Sears, Mgr.” 
——B/C attached. 

That said J. B. Sears, at the time of receiving said 


warehouse receipts and executing and delivering said 
trust receipts, represented to the plaintiff, its officers 
and agents, that in order to make and complete sales 
of the cotton covered by said warehouse receipts it 
would be necessary to surrender said warehouse re- 
ceipts to the persons, firms, or corporations issuing the 
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same, and obtain possession of and deliver said cotton 
to the common carriers of freight over which ship- 
ments of said cotton would be made to the purchasers 
thereof, receiving in exchange therefor the bills of 
lading of the said common carriers; that upon any 
such exchange being made he, the said J. By Seame 
would immediately thereafter return said bills of lad- 
ing to the plaintiff herein, and at such time take up the 
trust receipt or trust receipts given by him to the 
plaintiff at the time and in acknowledgment of the 
delivery to him of warehouse receipts covering cotton 
sold as aforesaid. 

That in said manner and pursuant to said fraudulent 
and dishonest plan and scheme, said J. B. Sears at 
various times and irregular intervals procured from 
the plaintiff herein between the said 19th day of No- 
vember, 1919, and said 25th day of April, 1921, 1476 
warehouse receipts for 1476 bales of cotton, and issued 
and delivered to the plaintiff in acknowledgment 
thereof 87 of said trust receipts. 

3. Amends paragraph 7 of said first cause of action 
so that the same shall read as follows:— 

7. That subsequent to said 19th day of November, 
1920, and prior to said 3rd day of May, 1921, and at 
various times and irregular intervals between said 
dates, said J. B. Sears, then and there the duly and 
regularly appointed, qualified and acting secretary of 
said California Cotton & Factorage Company, acting 
as such, within the scope of his authority and the 
course of his employment, without the knowledge of 
said California Cotton & Factorage Company, or any 
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of its officers, or agents, other than said J. B. Sears, 
pursuant to said fraudulent and dishonest plan and 
scheme by him entertained as hereinbefore alleged, 
fraudulently and dishonestly converted, misappro- 
priated, embezzled and wilfully misapplied 1091 of 
said 1476 warehouse receipts and 1091 bales of cotton 
represented thereby in the manner following, to-wit, 
that is to say, said J. B. Sears, having obtained said 
warehouse receipts in the manner and for the purpose 
herein alleged, sold said cotton covered by said re- 
ceipts to various and divers purchasers of cotton 
throughout the United States; that thereupon said 
J. B. Sears surrendered said warehouse receipts to the 
persons, firms and corporations issuing the same, se- 
cured possession of and delivered said cotton to com- 
mon carriers of freight at various points in the states 
of California and Arizona for shipment and delivery 
to the purchasers thereof and received from said com- 
mon carriers bills of lading for said shipments of cot- 
ton. That said J. B. Sears immediately thereafter, in 
violation of his duties as secretary of California Cot- 
ton & Factorage Company, and in wilful violation of 
his promises and representations to the plaintiff, and 
in violation of the terms of said trust receipts, de- 
livered by him to the plaintiff, all as herein alleged, 
but pursuant to said fraudulent and dishonest plan 
and scheme alleged herein, attached said bills of lading 
to sight drafts prepared by him and drawn upon the 
purchasers of said cotton, by the California Cotton & 
Factorage Company in favor of the Citizens National 
Bank of Los Angeles, and thereupon presented said 
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sight drafts with bill of lading attached for approval, 
acceptance and the immediate issuance of credit there- 
on, to an officer of said bank, other than the officer or 
officers from whom said J. B. Sears had obtained said 
warehouse receipts, and to whom he had delivered said 
trust receipts, and represented to said officer or officers 
to whom said sight drafts and bills of lading were 
presented that the cotton covered by said sight drafts 
and bills of lading was cotton belonging to said Cali- 
fornia Cotton & Factorage Company over which it 
had unrestricted right of disposal, and failed to dis- 
close to said officer or officers the fact that said bank 
then held trust receipts of said California Cotton & 
Factorage Company, given by said J. B. Sears under 
the circumstances and for the purposes as hereinbefore 
alleged, covering the cotton described in said bills of 
lading attached to said sight drafts. That thereupon 
said J. B. Sears, having first secured the approval of 
said officer of said bank, deposited said sight drafts 
with bills of lading attached with said officers of said 
plaintiff bank and received at that time from said off- 
cers and from said bank credit upon the account of 
said California Cotton & Factorage Company for the 
amount of said sight draft. That at the same time 
said J. B. Sears presented to a teller of said bank the 
bank pass book of said California Cotton & Factorage 
Company and there was entered therein by said teller 
as a deposit in said bank to the credit of the account of 
said California Cotton & Factorage Company an 
amount equal to the amount of said sight draft; that 
said J. B. Sears immediately thereafter, pursuant to 
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said fraudulent scheme hereinbefore mentioned, fal- 
sified the books and accounts of said California Cotton 
& Factorage Company by entering, or causing to be 
entered therein, the various amounts of money re- 
ceived from the various sales of cotton made and car- 
ried out, as alleged herein, and the various amounts 
shown as having been deposited and the various credits 
entered as aforesaid upon the bank pass book of said 
California Cotton & Factorage Company, as moneys 
and funds belonging wholly and entirely, without 
claim or restriction of any kind, to said California Cot- 
ton & Factorage Company; and then and there wil- 
fully failed to enter in said books of said California 
Cotton & Factorage Company any entry or memoran- 
dum showing the nature of the said transactions, as 
alleged herein, or the manner in which said warehouse 
receipts had been secured, or that any trust receipts 
had been issued, as herein alleged, or that said moneys 
and credits entered in said bank pass book were re- 
ceived, as alleged herein, and wilfully failed to make, 
or cause to be made, any other entry or memorandum 
indicating that said funds or moneys were charged 
with any trust or were in any manner money and funds 
other than the absolute and unencumbered property 
and funds of said California Cotton & Factorage Com- 
party. 

That during and following the transactions of said 
J. B. Sears, as herein alleged, said J. B. Sears: fre- 
quently represented to said California Cotton & Fac- 
torage Company, its officers and directors, that said 
various sums of money and said credits entered upon 
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said bank pass book and books of account of said Cali- 
fornia Cotton & Factorage Company, as aforesaid, 
were the funds and moneys of said California Cotton 
& Factorage Company made or accumulated by said 
J .B. Sears in the conduct of the affairs of said Cali- 
fornia Cotton & Factorage Company; and, though well 
knowing of the disposition and sale of said warehouse 
receipts and cotton as herein alleged, said J. B. Sears, 
upon inquiry made of him, represented to the plaintiff 
and its officers at various and divers times between 
said dates that the said California Cotton & Factorage 
Company still retained, and that he, the said”) gm 
Sears, as secretary of said California Cotton & Fac- 
torage Company, still had in his custody in the vaults 
and files of said California Cotton & Factorage Com- 
pany, all and every the various warehouse receipts 
surrendered to him by said plaintiff, as herein alleged. 
That the California Cotton & Factorage Company and 
the Citizens National Bank of Los Angeles, and the 
directors and officers of each of said corporations, be- 
lieved, acted upon and were deceived by said dishonest 
and fraudulent representations and statements of said 
J. B. Sears: 

That said 1091 bales of cotton disposed of by said 
J. B. Sears, as herein alleged, were, at the time of 
such sale and disposition, of the reasonable value of 
$60,628.72, which amount plaintiff, upon informa- 
tion and belief, alleges was credited to the account of 
said California Cotton & Factorage Company in the 
manner herein alleged. 

4. Amends paragraph 8 of said first cause of action 
so that the same shall read as follows :— 
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8. That subsequent to said 19th day of Novem- 
ber, 1920, and prior to said 3rd day of May, 1921, 
and at various and irregular intervals between said 
dates, pursuant to said fraudulent and dishonest plan 
and scheme hereinbefore alleged, and contemporaneous 
with the several fraudulent and dishonest conversions, 
misappropriations, embezzlements and wilful misap- 
plications of said warehouse receipts, the cotton rep- 
resented thereby, the bills of lading for the same, and 
the moneys and credits realized therefrom, and the 
false and fraudulent representations made and deceit 
practiced by said J. B. Sears upon the California Cot- 
ton & Factorage Company and the plaintiff, and their, 
and each of their, officers and agents, all as herein 
alleged, said J. B. Sears, continuing to act within the 
scope of his authority and the course of his employ- 
ment as secretary of said California Cotton & Factor- 
age Company, fraudulently and dishonestly converted, 
misappropriated, embezzled and wilfully misapplied 
the moneys and funds placed to the credit of said Cali- 
fornia Cotton & Factorage Company following the 
various dishonest and fraudulent sales of cotton and 
dispositions of said warehouse receipts and bills of 
lading, as herein alleged, by using said moneys and 
funds for the purpose of dealing and speculating in 
cotton and conducting such dealings and speculations 
at a loss and paying said losses out of said moneys and 
funds and in the payment of claims and demands in- 
curred by said J. B. Sears, in said dealings and specu- 
lations in cotton. 


30 Maryland Casualty Company vs. 


That no part of said sum of $60,628.72 was used by 
said J. B. Sears or by any other person in the payment 
or satisfaction, either in whole or in part, of any one 
or more of said 87 drafts and acceptances of the Cali- 
fornia Cotton & Factorage Company, held by the plain- 
tifiwas herempallesed: 

That relying entirely upon said false and fraudulent 
representations of said J. B. Sears, and said deceits by 
him practiced upon it and them, said California Cotton 
& Factorage Company, its directors and officers con- 
tinued the business of said California Cotton & Fac- 
torage Company and allowed and permitted said J. B. 
Sears, subsequent to on or about said 19th day of No- 
vember, 1920, to continue to act as the secretary of 
said company and to continue to perform the acts and 
things necessary in carrying out the business of said 
California Cotton & Factorage Company, and to con- 
tinue to deal and speculate in cotton and to incur in- 
debtedness and contract financial obligations in con- 
nection therewith. That said California Cotton & 
Factorage Company, its directors and officers, would 
not have continued the business of said California Cot- 
ton & Factorage Company subsequent to on or about 
the 19th day of November, 1920, neither would they 
have allowed said J. B. Sears to continue to act as 
secretary of said California Cotton & Factorage Com- 
pany after on or about said date, neither would they 
subsequent to said date have allowed said J. B. Sears 
to conduct any dealings or speculations in cotton nor 
incur any indebtedness nor contract any financial 
obligations upon its behalf, had it or any of its direc- 


The Citisens National Bank of Los Angeles. 51 


tors or officers, other than said J. B. Sears, known of 
the frauds, deceits, dishonesties, wrongful conversions, 
embezzlements, misappropriations and wilful misap- 
plications, or any of them, being practiced upon them, 
and upon said Citizens National Bank of Los Angeles 
by said J. B. Sears, as herein alleged. 

5. Amends paragraph 9 of said first cause of action 
so that the same shall read as follows :— 

9. That due to, growing out of, and because of, the 
fraud, dishonesty, embezzlement, wrongful abstraction 
and wilful misapplication of said warehouse receipts, 
the cotton held thereunder, said bills of lading and 
the moneys, proceeds and credits realized from the 
sale and disposition thereof by said J. B. Sears as 
secretary of said California Cotton & Factorage Com- 
pany in the manner herein alleged, said California 
Cotton & Factorage Company has sustained a loss, 
and has become, and is, responsible to the plaintiff 
herein in the amount of $60,628.72. 

WHEREFORE, plaintiff prays judgment against 
defendant for the sum of Fifty thousand dollars 
($50,000.00), with interest thereon at 7% per annum 
from the third day of May, 1921, and for costs of suit. 

Hunsaker, Britt & Cosgrove, 


Attorneys for Plaintiff. 


STATE OF CALIFORNIA, _ ) 
) ss. 


County of Los Angeles. ) 
A. J. WATERS, being first duly sworn, deposes and 


says: 
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That I am President of The Citizens National Bank, 
of Los Angeles, plaintiff herein, named in the fore- 
going Amendment to Complaint—First Cause of Ac- 
tion; that I have read said Amendment to Complaint— 
First Cause of Action, and know the contents thereof, 
and that the same is true of my own knowledge, ex- 
cept as to those matters which are therein stated upon 
information or belief, and as to those matters, I be- 


lieve it to be true. 
A. J. Waters 


Subscribed and sworn to before me this 23rd day of 
Anietist 1922 
(Seal) C. C. Wall 


Notary Public in and for said 
County of Los Angeles. 


[Endorsed]: ORIGINAL No. 1124 IN THE 
United States District Court Southern District of 
California Southern Division THE CITIZENS NA- 
TIONAL BANK, Plaintiff, vs) MARYLAND CAS- 
UALTY COMPANY, a cofporation, Detendame 
AMENDMENT TO COMPLAINT—FIRST CAUSE 
OF ACTION. Receipt of a copy of the within is 
hereby admitted this 24 day of August 1922. Bicksler, 
Smith &@ Parke, Mivormey.. ror 222. PEED AVE 
25 1922 CHAS. N. WHEEiMS Clerk By Ve 
Tufts Deputy Clerk HUNSAKER, BRITT & COS- 
GROVE 1132 1143 Title Insurance Building Fifth 
and Spring Streets Los Angeles, Cal. Attorneys lor 
Plaimtnit. 
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me THE UNITED STAGES DISTRICT COURT, 
IN AND FOR THE SOUTHERN DIS- 
TRICT OF CALIFORNIA, 
SOUTHERN DIVISION. 


THE CITIZENS NATIONAL 
PNK OF LOS ANGELES, 


Plaintiff, DEMURERER 


) 

) 

) 

) of 
) Defendant. 
) 

) 

) 


-VS- 


fem Y LAND CASUALTY 
COMPANY, a Corporation, 
Defendant. 


Now comes defendant and demurs to the first al- 
leged cause of action in the complaint herein, upon the 
following grounds: 

If 

That said alleged first cause of action of said com- 
plaint does not state facts sufficient to constitute a 
cause of action in favor of the plaintiff and against 
the defendant. 

ul 

That there is a defect of parties in that the Cali- 
fornia Cotton & Factorage Company should be joined 
as plaintiff. 

III. 

(a) That said first alleged cause of action in said 
complaint is ambiguous in that it cannot be ascer- 
tained and determined, as a matter of fact, how, or in 
what way or manner said J. B. Sears “fraudulently, 
dishonestly, wrongfully or wilfully misapplied said 
warehouse receipts or the proceeds thereof”. (Para- 
graph 6 of the first cause of action of said complaint.) 
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(b) That said first alleged cause of action of said 
complaint is ambiguous in that it cannot be ascertained 
and determined, as a matter of fact, how, or in what 
way or manner said J. B. Sears “fraudulently, dis- 
honestly, wrongfully, or wilfully embezzled or misap- 
plied said warehouse receipts’ for said cotton, and/or 
the proceeds thereof. (Paragraph 7 of the first al- 
leged cause of action of said complaint. ) 

(c) That said first alleged cause of action of said 
complaint is ambiguous in that it cannot be ascer- 
tained and determined, as a matter of fact, how, or in 
what way or manner “because of said fraud, dishon- 
esty, wrongful and wilful misapplication of said ware- 
house receipts, the cotton held thereunder, and the 
moneys and proceeds realized from the sale or dis- 
position thereof by said J. B. Sears, as secretary of 
said California Cotton & Factorage Company, said 
California Cotton & Factorage Company has sustained 
a loss in the amount of $60,628.72”, or any other sum 
of money. (Paragraph 9 of the first alleged cause of 
action of said complaint.) 

(d) That said first alleged cause of action of 
said complaint is ambiguous in that it cannot be ascer- 
tained and determined, as a matter of fact, how, or 
in what way or manner the California Cotton & Fac- 
torage Company has any “responsibility to others, in- 
curred under the terms of said bond by reason of the 
fraud, dishonesty, embezzlement, wrongful abstraction 
and wilful misapplication on the part of said J. B. 
Sears.” (Paragraph 10 of the first alleged cause of 
action of said complaint.) 


cy 
cyt 
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TV. 

That said first alleged cause of action in said com- 
plaint is unintelligible in each and all of the particulars 
a-eeer forth im Paragrapl WM, Sections ay b, c and d, 
hereof. 

ve 

That said first alleged cause of action in said com- 
plaint is uncertain in each and all of the particulars 
a@evset forth in Paragraph III, Sections a, b, c and d 
hereof. 

Defendant demurs to the further, separate and sec- 
ond alleged cause of action in the complaint herein, 
upon the following grounds: 

Lk 

That said alleged second cause of action of said 
complaint does not state facts sufficient to constitute a 
cause of action in favor of the plaintiff and against 
the defendant. 

II. 

(a) That said second alleged cause of action in 
said complaint 1s ambiguous in that it cannot be ascer- 
tained and determined, as a matter of fact, how, or in 
what wav or manner said “J. B. Sears, fraudulently, 
dishonestly, wrongfully and wilfully embezzled, 
wrongfully abstracted and wilfully misapplied the 
money and funds of said California Cotton & Factor- 


sk 
O) 


age Company to his own uses and purposes, 
or in satisfaction of his personal obligations”. (Para- 
graph 2 of the second cause of action of said com- 
plaint. ) 

(b) That said second alleged cause of action in 


said complaint is ambiguous in that it cannot be ascer- 
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tained and determined, as a matter of fact, how, or in 
what way or manner said “California Cotton & Fac- 
torage Company has sustained a loss in the amount of 
$5,503.88", or in any other amount of money. (Para- 
graph 3 of the second alleged cause of action of said 
complaint. ) 
IDOE 
That said second alleged cause of action in said 
complaint is unintelligible in each and all of the par- 
ticulars as set forth in Paragraph II, Sections a ame 
hereot. 
IV. 
That said second alleged cause of action in said 
complaint is uncertain in each and all of the particu- 
lars as set forth in Paragraph II, Sections a and b, 


hereof. 
Bicksler, Smith & Parke 


Attorneys for Defendant. 
POINTS AND AUTHORIDPIES: 


Complaint insufficient. 
U. S. Judicial Code, 
Section 255, Article 5. (US. ®. S&S GIy 
Pleadings and proceedings thereunder governed by 
State Law. 
Foster’s Federal Practice, Section 454. 
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Assignee cannot sue upon cause of action stated 
herein. 
Childs on Suretyship, Section 135, 
And cases cited. 
Flynn v. North America Life Ing. Co. 
113 Mass. 449. 
9 Corpus Juris, page 53: 
“A bond conditioned for the performance of a 
personal act or service is generally held not as- 
signable within the meaning of the statutes”. 


PHERE WAS NEITHER WRONGFUL AB- 
STRACTION NOR WILFUL MISAPPLICATION 
OF FUNDS. 

Guarantee Company v. Mechanics Savings 
Bank. 100 Fed. 559; 

Rosenlee v. American Surety Company, 
ot NM. J. LL. S51, 

Jackson v. First National Bank, 
#2 W. j. Lk. f77. 

Walsh v. U. S. 192 Fed. 361. 

Monongahela Coal Co. v. Fidelity & 
Deposit Co,, 94 Fed, 732. 

Dixie Fire Ins. Co. v. Nelson, 
128 Tenn. 71. 

Milwaukee Theater Co. v. Fidelity & 
Deposit Co., 92 Wis. 412. 

Kansas Flour Co. v. American Surety Co., 
98 Kas. 618. 

Clarke v. Fidelity & Deposit Company, 
73 \Vash. 65. 
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Complaint is uncertain—pleading conclusions and 

not facts. 

Evans v. U. S..158 U. Soteee: 

U. S. v.. Britton, 107 Ul Sse eas- 

Fox veeHale, \GSeCalle37 0426: 

Water Works v. San Francisco, 

SZ. Galanin 
[Endorsed]: (ORIGINAL) No 1124 Civil In the 

UNITED STATES DISTRICT COURT IN img 
for the Southern District of California, Southern Di- 
vision. In the Matter of THE CITIZENS NA- 
TIONAL BANK OF LOS ANGELES, Plaine 
-¥s- MARYLAND CASUALTY “COMPANIIE 
Corporation, Defendant. DEMURRER OF Defend- 
ant. FILED JUN 17 1922 CHAS. N. WILEITAGiIE 
Clerk Edmund L. Smith Deputy Clerk Received copy 
of the within Demurrer this 16th day of June 1922 
Hunsaker, Britt & Cosgrove. Attorney for plaintiff 
BICKSLER, SMITH & PARKE 829 Citizens Navi 
Bank Bldg. Fifth & Spring Sts. Los Angeles, Cal. 
Telephone 10227; Main 5166 Attorneys for Defend- 
ant. 


At a stated term, to wit: the july Berm, A. D., 192 
of the District Court of the United States of Amer- 
ica, within and for the Southern Division of the 
Southern District of California, held at the Court 
Room thereof, in the City of Los Angeles, on Mon- 
day, the sixth day of November, in the year of our 
Lord, one thousand nine hundred and twenty-two; 
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Present: 


The Honorable Benjamin F. Bledsoe, District Judge. 


Citizens National Bank of Los ) 
Angeles, ) 
Plaintite } 
VS. ) No. 112481, SD. 
) 
) 
) 
) 


Maryland Casualty Company, 
imac. et.al. 
Defendants. 


This cause coming on at this time for hearing on 
demurrer to first cause of action as amended; Attorney 
Cosgrove of Messrs. Hunsaker Britt & Cosgrove ap- 
pearing as counsel for the plaintiff and Attorney 
Sniuth of Messrs. Bicksler, Smith & Parke appearing 
as counsel for the defendant and said Attorney Smith 
having argued in support of demurrer and said At- 
torney Cosgrove having argued in opposition to de- 
murrer, it is by the court ordered that said demurrer 
be overruled, and exception having been reserved for 
the defendants, it is further ordered by the court that 
defendants herein have thirty (30) days to answer. 
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IN THE UNITED STATES DISTRICT COURT, 
IN AND FOR THE SOUTHERN 
DISTRICT OF CALIFORNIA, 
SOUTHERN DIVISION. 


THE. CITIZENS NATION Ae) 
BANK OF LOS"ANGCELES 
Plaintiff, ) No. 1124 - - Civil. 
- VS - ) 
) ANSWER TO 
MARYLAND CASUALTY ) FIRST CAUSHEG@S 
COMPANY, a Corporation, _) ACTION 
Defendant. ) 


Pikes! DEPENSE TO 
Pike CAUSE OF ACTION 


Comes now the defendant, and for answer and first 
defense to the first cause of action herein (the original 
complaint and amendment thereto), admits, denies 
and alleges as follows: 

L 

For answer to the allegations of Paragraph V 
(amendment to complaint—first cause of action), de- 
fendant has no knowledge, information or belief suf- 
ficient to enable it to answer, and basing its denials 
upon that ground, denies that subsequent to the 26th 
day of December, 1919, and priem to the Srd day ai 
May, 1921, or at or upon or between any other two 
dates, or during the term of said bond, or beginning 
more particularly on or about the 19th day of No- 
vember, 1920, or at any other time, or at various 
times, or at irregular intervals thereafter, up to and 
including about April 25, 1920, or until any other 
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period of time, plaintiff, in due and regular course 
of business, or otherwise, received eighty-seven drafts, 
or any other number of drafts drawn upon the Cali- 
fornia Cotton & Factorage Company, in the total 
amount of $82,487.96, or any other sum of money. 
Upon the same ground denies that attached to said 
alleged eightv-seven drafts were one or more ware- 
house receipts, or any warehouse receipts, covering 
one or more bales of cotton; upon the same ground 
denies that there were attached to said alleged eighty- 
seven drafts a total of 1476, or any other number, of 
warehouse receipts, for 1476, or any other number of 
bales of cotton: upon the same ground denies that 
each or any of said alleged warehouse receipts had 
been, at the time of their alleged receipt by plaintiff, 
endorsed in blank by any person to whose order such 
receipt had been issued; and upon the same ground 
denies that said alleged receipts, or any of them, were, 
or that each was, negotiable and transferable upon 
delivery. Upon the same ground denies that imme- 
diately, or at any time, following the alleged receipt 
of each of said alleged drafts by plaintiff, or within 
four or five days thereafter, or at any other time, each 
of said drafts, or any of them, was accepted in writ- 
ing by said California Cotton & Factorage Company, 
to-wit, bv its Secretary, said J. B. Sears. Upon the 
same ground denies that immediately, or at any time, 
following said alleged several acceptances of said Cali- 
fornia Cotton & Factorage Company, plaintiff relied 
entirely thereon, and for no other reason, remitted 
and paid to the person or persons presenting said 
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drafts for acceptance and payment, the amount or face 
value thereof, or any amount or sum of money, in the 
alleged payment and satisfaction thereof; and upon 
the same ground denies that thereafter, or at any 
time, plaintiff carried upon its books and accounts as 
“bills receivable”, or otherwise, all, or any, of said 
alleged drafts or acceptances alleged to have been so 
received and paid; upon the same ground denies that 
all, or any, of said warehouse receipts alleged to have 
been attached to said drafts or acceptances, were held 
by plaintiff as collateral, or other, security for the 
alleged payment of said California Cotton & Fac- 
torage Company of all, or any, of said alleged drafts 
or acceptances. Upon the same ground denies that 
the total face value of said alleged eighty-seven drafts 
was the sum of $82,487.96, or any other sum of money, 
and denies that plaintiff paid, or advanced, said sum, 
or any other sum, to the various, or other persons 
presenting the same. 
II. 

Defendant has no knowledge, information or belief 
sufficient to enable it to answer the allegations con- 
tained in Paragraph 6 of the Amendment to Com- 
plaint—First Cause of Action, and basing its denials 
upon that ground, denies that at various, or any time, 
between November 19th, 1920, and April 25th, 1921, 
or upon or between any other two dates, the said J. B. 
Sears with the intent of fraudulently and dishonestly 
converting 


>) 
misapplying said alleged warehouse receipts, or any of 


misappropriating, embezzling and wilfully 


them, or the cotton represented thereby, or any money 
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or proceeds obtained therefrom, and/or with the 
further alleged fraudulent and dishonest intent of 
causing a loss to said California Cotton & Factorage 
Company of any money, securities or personal prop- 
erty for which said California Cotton & Factorage 
Company would be responsible to plaintiff, said J. B. 
Sears applied to, or that he secured from plaintiff, all 
or any oi the warehouse receipts then in its possession, 
and alleged to be held as collateral security for the 
payment of said alleged drafts and acceptances; upon 
the same ground denies that at said time, or at any 
time, and/or as part of said alleged transaction, and/or 
in acknowledgment of the delivery to said J. B. Sears 
of said alleged warehouse receipts, the said J. B. 
Sears executed or delivered to plaintiff eighty-seven, 
or any other number of trust receipts; upon the same 
eround defendant denies that the document quoted 
in said paragraph was, or is, the trust receipt alleged 
to have been so executed and given to plaintiff by 
said J. B. Sears. Upon the same ground denies that 
imesaid |. B. Sears, at the tame he is alleged to have 
received said warehouse receipts, or executed and de- 
livered said trust receipts, represented or stated to 
plaintiff, and/or its officers or agents, that in order to 
make and complete sales of cotton covered by said 
alleged warehouse receipts that it would be necessary 
to surrender said warehouse receipts, or any of them, 
to the persons, firms or corporations issuing the same, 
and/or to obtain possession of and deliver said cotton 
to the common earriers of freight over which ship- 
ments of said cotton would be made to the purchaser 
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thereof; upon the same ground denies that upon any 
alleged exchange being so made, the said J. B. Sears 
stated and represented that immediately after so sur- 
rendering said warehouse receipts, and securing or 
obtaining possession of and delivery of the cotton, 
that he would immediately thereafter return the bills 
of lading to plaintiff and take up said alleged trust 
receipt, or receipts, alleged to have been given By 
said J. B. Sears to plaintiff, at the time of, or in 
acknowledgment of the delivery to said J. B. Sears of 
warehouse receipts alleged to cover cotton alleged to 
have been so sold as aforesaid. 

Upon the same ground defendant denies that in 
said alleged manner, and/or pursuant to said alleged 
fraudulent and dishonest plans or schemes, the said 
J. B. Sears procured from plaintiff between the 19th 
day of November, 1919, and the 25th day of April, 
1921, or upon or between any other two dates, 1476, 
or any other number of warehouse receipts, for 1476 
bales or any other number of bales, of cotton, and/or 
that he issued or caused to be issued or delivered to 
plaintiff in acknowledgment thereof, eighty-seven, or 
any other number, of said trust receipts. 

iets . 

Defendant has no knowledge, information or belief 
sufficient to enable it to answer the allegations con- 
tained in Paragraph 7 of the Amendment to Com- 
plaint—First Cause of Action, and basing its denials 
upon that ground, denies that subsequent to the 19th 
day of November, 1920, and prior to the 3rd day of 
May, 1921, or at any other time, and/or at various 
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or any, times between said two dates, the said J. B. 
Sears without the knowledge of said California Cotton 
& Factorage Company, and/or pursuant to said alleged 
fraudulent or dishonest plan and scheme converted, 
mis-appropriated, embezzled, and/or wilfully miusap- 
plied 1091, or any other number, of said alleged 1476 
warehouse receipts, and/or 1091, or any other number 
of bales of cotton represented thereby; upon the same 
ground denies that said J. B. Sears, sold said cotton, 
or any portion thereof, covered by said alleged ware- 
house receipts, to various, or anv, purchasers of cotton 
throughout the United States; and upon the same 
ground denies that he surrendered said warehouse re- 
ceipts, or any of them, to the persons or corporations 
issuing the same, and/or that he secured possession 
thereof, or delivered cotton alleged to have been rep- 
resented thereby to common carriers of freight at any 
point in the State of California and Arizona for ship- 
ment and delivery to the purchasers thereof; and/or 
that he received from said common carriers any bills 
of lading for said alleged shipments of cotton. Upon 
the same ground denies that said J. B. Sears, at any 
time thereafter, and/or in violation of his alleged 
duties as Secretary of said California Cotton & Fac- 
torage Company, and/or in the alleged wilful viola- 
tion of his alleged promises and/or representations to 
the plaintiff and/or in the alleged violation of the 
terms of said trust receipts alleged to have been de- 
livered to to him by plaintiff, and/or pursuant to said 
alleged fraudulent and dishonest plan and scheme 
alleged herein, attached said bills of lading, or any of 
them, to a sight draft, or sight drafts alleged to have 
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been prepared by said J. B. Sears and drawn upon the 
alleged purchasers of said Cotton by said California 
Cotton & Factorage Company, in favor of the Citizens 
National Bank of Los Angeles, or any other person, 
and presented said sight draft, or drafts, with any 
bill of lading, or bills of lading, attached, for approval, 
acceptance or immediate issuance of credit thereon, to 
any officer of the plaintiff, or any officer other than the 
officers from whom it is alleged said J. B. Sears had 
obtained said alleged warehouse receipts and/or to 
whom he had delivered said trust receipts; and upon 
the same ground denies that said J. B. Sears, at said 
time, represented to said officer, or any officer, of 
plaintiff, to whom it is alleged said J. B. Sears de- 
livered said sight draft, or drafts, and/or bills of 
lading, that the cotton, or any part thereof, covered by 
said alleged sight drafts and bills of lading was cotton 
belonging to said California Cotton & Factorage Com- 
pany, and/or over which he had unrestricted right of 
disposal; upon the same ground denies that said J. B. 
Sears failed to disclose to said officer, or any other 
officer, the fact that said bank held any trust receipts 
of said California Cotton & Factorage Company, 
alleged to have beem given to said J. Bi Sears, as 
thereinbefore alleged, alleged to cover the cotton de- 
scribed in said alleged bills of lading. Upon the same 
ground denies that said J. B. Sears deposited said 
sight drafts, or any of them, with any bills of lading 
attached thereto with said ofhcer, or with any officer, 
of plaintiff, and/or that he received, at that time, or 
at any other time, from any officer of plaintiff, credit 
upon the account of said California Cotton & Fae 
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torage Company, to the amount of said sight draft, or 
in any sum of money. Upon the same ground denies 
taat at said time, or at any other time, said J. B. 
Sears presented to any teller of plaintiff, the bank 
pass book of said California Cotton & Factorage Com- 
pany, and/or that there was entered therein by said 
teller, or any person for plaintiff, as a deposit in said 
plaintiff bank to the credit of the account of said Cali- 
fornia Cotton & Factorage Company, in an amount 
equal to the amount of said sight draft, or any other 
sum of money; upon the same ground denies that the 
ea |}. B. Sears wnmediately thereafter, or at any 
time, and/or in the alleged pursuance of said alleged 
fraudulent scheme, falsified the books and accounts, 
or any of them of said California Cotton & Factorage 
Company, by entering, or causing to be entered there- 
in, the various, or any, amounts of money alleged to 
have been so received from the various, or any, 
alleged sales of cotton, as therein alleged, and/or that 
the various, or any, amounts shown as having been 
deposited, and the various, or any, credits entered as 
alleged therein upon the bank pass book of said Cali- 
fornia Cotton & Factorage Company, as moneys or 
funds belonging wholly or entirely, or at all, to said 
California Cotton & Factorage Company, and/or that 
he then and there, or willfully, or at all, failed to enter 
in said books of said California Cotton & Factorage 
Company any entry, or memorandum, showing the 
nature of the transactions, and/or the manner in 
which said alleged warehouse receipts had been se- 
cured, or that any trust receipts had been issued, or 
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that moneys and credits entered in said bank pass 
book were received, as alleged therein; and upon the 
same ground denies that said J. B. Sears wilfully, or 
at all, failed to make, or cause to be made, any other 
entry or memorandum indicating that said funds of 
money, or any portion thereof, were charged with any 
trust, or were in any manner money, or funds, other 
than the absolute and unincumbered property and 
funds of said California Cotton & Factorage Company. 

Upon the same ground denies that during and fol- 
lowing said alleged transaction, or at any other time, 
the said J. B. Sears frequently, or at all, represented 
to said California Cotton & Factorage Company, its 
officers and directors, or any of them, that said alleged 
various, or any, ‘sums of money and credits alleged to 
have been entered upon said pass book, and books of 
account of said California Cotton & Factorage Com- 
pany were funds and money of said California Cotton 
& Factorage Company, and/or made or accumulated by 
the said J. B. Sears in the conduct of the affairs of 
said California Cotton & Factorage Company. Upon 
the same ground denies that said J. B. Sears, upon 
inquiry, represented and stated to plaintiff and/or its 
officers, or any of them, between said dates, or at any 
other time, that said California Cotton & Factorage 
Company still had and retained, or that said J. B. 
Sears still had in his custody in the vaults and files 
of said California Cotton & Factorage Company, all, 
or any, of the alleged warehouse receipts alleged to 
have been so surrendered to him by plaintiff. Upon 
the same ground denies that said California Cotton & 
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Factorage Company and/or plaintiff, and the directors 
and officers, or any of them, of each of said corpora- 
tions, believed, acted upon and/or were deceived by 
said alleged dishonest and fraudulent representations 
oo @aid J]. B. Sears. 

Upon the same ground denies that said alleged 1091 
bales of cotton, or any other number of bales of cotton, 
were so disposed of by said J. B. Sears; and upon the 
same ground denies that said 1091 bales of cotton, or 
any portion thereof, was of the reasonable value of 
$60,628.72, or any other sum of money; and upon the 
same ground denies that said sum, or any portion 
thereof, was credited to the account of said California 
Cotton & Factorage Company, either in the manner 
therein alleged, or at all. 

IV. 

Defendant has no knowledge, information or belief 
sufficient to enable it to answer the allegations con- 
tained in Paragraph 8 of the Amendment to Com- 
First Cause of Action, and basing its denials 


plaint 
upon that ground, denies that between November 19th, 
920, atid May 3rd, 1921, or upon or between any 
other two dates, and/or pursuant to said alleged 
fraudulent and dishonest plan and scheme, and/or 
contemporaneous with the several, or other, conver- 
sions, misappropriations and embezzlements, that the 
said J. B. Sears, either fraudulently or dishonestly, or 
at all, converted, misapproriated, embezzled and/or 
wilfully misapplied the moneys and funds, or any of 
them or any money and funds alleged to have been 
placed to the credit of said California Cotton & Fac- 
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-torage Company, either following the various alleged 
dishonest and fraudulent sales of cotton, or at all, 
and/or by using said alleged moneys and funds for 
the purpose of dealing and speculating in cotton, and/ 
or conducting such dealings and speculations at a loss, 
and/or paying said alleged losses out of said money 
and funds, and/or in the payment of alleged credits 
and demands incurred by said J. B. Sears, in the said 
alleged dealings and speculations in cotton. 

Upon the same ground denies that no part of said 
sum of $60,628.72 was used by said J. B. Sears, or 
any other person, in the payment of any one, or more, 
of said alleged eighty-seven drafts or acceptances of 
said California Cotton & Factorage Company, alleged 
to have been held by plaintiff. 

Upon the same ground denies that relying entirely, 
or at all, upon said alleged false and fraudulent repre- 
sentations of said J. B. Sears, and/or deceits alleged 
to have been practiced by him upon said California 
Cotton & Factorage Company and/or its officers and 
directors, that the said California Cotton & Factorage 
Company continued its business, and/or that it al- 
lowed and permitted said J. B. Sears subsequent to 
the 19th day of November, 1920 (improperly alleged in 
said amendment to the complaint, as 19th of Novem- 
ber, 1921), and/or at any other time, and/or to con- 
tinue to act as secretary, and/or to continue to per- 
form the acts and things necessary to carry out the 
business of said California Cotton & Factorage Com- 
pany, and/or that said California Cotton & Factorage 
Company and/or that said California Cotton & Factor- 


The Citizens National Bank of Los Angeles. 71 


age Company allowed and permitted said J. B. Sears to 
continue to deal and speculate in cotton and/or to con- 
tinue to incur indebtedness or contract financial obli- 
gations in connection therewith. Upon the same 
ground denies that said California Cotton & Factor- 
age Company, its directors and officers would not have 
continued its business subsequent to November 19th, 
1920 (improperly alleged in said Amendment to Com- 
plaint as November 19th, 1921), nor would they 
ave allowed said J. B. Sears to continue to act as 
Secretary of said California Cotton & Factorage Com- 
pany after said date, or at any other time, nor would 
they, subsequent to said date, or at any other time, have 
allowed said J. B. Sears to conduct any alleged deal- 
ings and speculations in cotton or incurred indebted- 
ness, or contract financial obligations upon its behalf, 
had it, or its officers, or any of them, other than said 
J. B. Sears, known of said alleged frauds, deceits, dis- 
honesties and wrongful conversions, embezzlements, 
misappropriations, and/or wilful misapplications, or 
any of them, alleged to have been so practiced upon 
said California Cotton & Factorage Company, its of- 
ficers, or any of them, or upon plaintiff. 
V. 

Defendant has no knowledge, information or belief 
sufficient to enable it to answer the allegations con- 
tained in Paragraph 9 of the Amendment to Complaint 
—First Cause of Action, and basing its denials upon 
that ground, denies that due to, growing out of, or 
because of the alleged fraud, dishonesty, embezzle- 
ment, wrongful abstraction, and/or wilful misapplica- 
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tion of said alleged warehouse receipts, and/or the 
cotton, or any part thereof, alleged to have been so 
held thereunder, and/or bills of lading, or any of 
them, and/or the money, proceeds and credits alleged 
to have been realized from the alleged sales and dis- 
position thereof by said J. B. Sears, that said Cali- 
fornia Cotton & Factorage Company has sustained 
a loss, and/or has become, and/or is responsible to 
plaintiff in the sum of $60,628.72, or any other sum 
of money. 
val 

For answer to the allegations of Paragraph 10 of 
the first cause of action, defendant denies that there 
was any fraudulent, dishonest or wilful misapplication 
of moneys, securities and personal property of said 
California Cotton & Factorage Company, in any wise, 
or at all, by the said J. B. Sears; denies that immedi- 
ately upon the discovery of said alleged loss of said 
California Cotton & Factorage Company it notified 
the Maryland Casualty Company, and denies that it 
notified the Maryland Casualty Company within ten 
(10) days, and avers that the verbal notice to de- 
fendant of said alleged loss was more than twenty- 
one (21) days after the discovery of the loss alleged 
to have been sustained by the California Cotton & 
Factorage Company, through the alleged acts of said 
} B. Sears. 

Defendant avers that on or about ninety (90) days 
from April 28th, 1921, it received a verified itemized 
statement alleged to have been the loss sustained by 
said California Cotton & Factorage Company. 
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Defendant avers it has no knowledge, information 
or belief sufficient to enable it to answer the allega- 
tions that said alleged itemized statement contained 
a correct statement of any such alleged loss by said 
California Cotton & Factorage Company, through the 
acts of said J. B. Sears; and upon the same ground 
denies that said itemized statement is true and correct; 
and upon the same ground denies that it contains a 
statement showing all, or any, of the loss alleged to 
have been sustained by said California Cotton & Fac- 
torage Company, through the acts of said J. B. Sears; 
and upon the same ground denies that there was any 
loss sustained or liability incurred by said California 
Cotton & Factorage Company, through the alleged 
acts of said J. B. Sears, as aforesaid; and upon the 
same ground denies that said California Cotton & 
Factorage Company has sustained any loss to others 
under the terms of said bond by reason of the alleged 
fraud, dishonesty, embezzlement, wrongful abstraction 
and alleged wilful misapplication by said J. B. Sears, 
while employed by said California Cotton & Factorage 
Company. 

WI. 

Defendant has no knowledge, information or belief 
sufficient to enable it to answer the allegations of Par- 
agraph 12 of the first catise of action, and basing its 
denials upon that ground denies that on or about the 
first day of December, 1921, or at any other time, the 
said California Cotton & Factorage Company, by an 
instrument in writing, or otherwise, assigned or trans- 
ferred or set over to plaintiff all or any of its alleged 
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right, title or interest in and to said bond described 
in the complaint and/or in all or any of the moneys 
alleged to be due or become due, and/or including any 
or all claims, demands, causes of action or choses in 
action, in any or every clause, article or thing in said 
bond contained. 


SECOND DEFENSE TO FIRST CAUSE 
OF AC HION 


For a further, separate and second defense to the 
First Cause of Action, Defendant adopts the allega- 
tions of its First Defense to the First Cause of Ac- 
tion herein and makes the same a part hereof, as 
though fully and entirely set forth herein at length, 
amd iusthier alleges : 

i. 

That for the purpose of obtaining the bond sued 
upon herein, said California Cotton & Factorage Com- 
pany made application in writing, a copy of which 
is attached to the answer of defendant to the Second 
Cause of Action herein, marked “Exhibit A,’ made 
a part thereof, and is hereby reterred to, adopted and 
made a part hereof, as though fully and entirelv set 
forth herein at length. 

ba 

Defendant avers that it 1s provided in Paragraph 
7, subdivision b, of said application, Exhibit A, which 
at all of the times alleged herein was, and is, part of 
the contract between the California Cotton & Fac- 
torage Company and this defendant, that there was 
‘no cash in personal control (of said J. B. Sears) only 
as checks may be issued or received for deposit”; but 
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defendant is informed and believes and upon that 
ground avers the facts to be that the said J. B. Sears, 
with the knowledge and consent of said California 
Cotton & Factorage Company, and of its officers, 
handled all of the cash of said California Cotton & 
Factorage Company for such use and purposes as he, 
the said J. B. Sears, deemed best; and upon the same 
ground avers that with the knowledge and consent of 
said California Cotton & Factorage Company, and its 
officers, all of the cash of said corporation was handled 
by said J. B. Sears without being required to render 
any account for the same; and without being required 
by said California Cotton & Factorage Company, and 
its officers, to make any audit of all or any of said 
cash so handled, and without any process of book- 
keeping, so as to furnish in anywise, or at all, infor- 
mation to this defendant what became of said sums 
of money; and upon the same ground defendant avers 
fat all of said sums of money so handled by said 
J. B. Sears were used in and for the purchase of cot- 
ton and other commodities for and on behalf of, and 
which became the property of said California Cotton 
& Factorage Company, and for the purpose of paying 
the expenses and cost of operation of said California 
Cotton and Factorage Company. 
HLT. 

Defendant avers that pursuant to said application, 
Exhibit A to said amswer to the Second Cause of 
Action, Paragraph 8, subdivision a, it is provided that 
“all things paid by check’; that defendant 1s informed 
and believes that with the knowledge and consent of 
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said California Cotton & Factorage Company, and its 
officers, the said J. B. Sears was permitted to use and 
did use the cash of said latter corporation in such 
manner as he deemed best. 

Li’. 

Defendant further avers that pursuant to said ap- 
plication, Exhibit A aforesaid, Paragraph 12, subdi- 
visions a and d, the books»and accounts of said "Gare 
fornia Cotton & Factorage Company were to be 
“checked up at least once in each month” by “T. J. 
West, Treasurer’; but defendant is informed and be- 
lieves and upon that ground avers the facts to be, 
that no audit whatsoever at any time was made of the 
books, accounts, stocks and securities of said Califor- 
nia Cotton & Factorage Company, by any person; and 
upon the same ground avers that no inspection, audit 
or verification of the funds on hand, or in bank, of 
said California Cotton & Factorage Company, was 
made at any time by said latter corporation, or its 
officers, agent or any other person or persons; that 
if an audit had been made each month, as provided 
in the contract between the California Cotton & Fac- 
torage Company and defendant it would have revealed 
the facts, and if any loss had been sustained said loss 
could have been checked, lessened and stopped. 

yy 

Defendant further avers that it is provided in said 
application for the bond sued upon herein, (and which 
was duly signed on or about November 28th, 1919, 
by said California Cotton & Factorage Company) : 
“Tt is agreed that the above answers are warranties 
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and constitute the basis of and form a part of the 
consideration of the bond executed or about to be 
executed by the Maryland Casualty Company in favor 
of the undersigned upon the person above named, and 
also all continuations or renewals thereof or substi- 
tutions therefor, until superseded by other written an- 
swers similarly furnished to and accepted by the said 
Company’. 

Defendant further avers that it is provided in said 
bond sued upon herein “that all ‘statements’ which 
the employer has furnished to the company (meaning 
defendant herein) concerning the employee (meaning 
said J}. B. Sears) or his duties or accounts are ‘war- 
ranted’ by the employer to be true.” 

That said statements and warranties referred to and 
quoted from defendant’s said bond, and said state- 
ments and warranties referred to and quoted from 
the application (or statement) of said California Cot- 
ton & Factorage Company expressly refer, among 
other things, to the answers in said application (or 
statement) of said California Cotton & Factorage 
Company. The copy of said application (or state- 
ment) of said California Cotton & Factorage Com- 
pene is hereto attached, marked “Exhibit A”, amd 
mate a part heréot. 

Derendant, therefore, furtier avers that the Mer- 
ranties in and by said application so signed by said 
California Cotton & lTactorage Company, as afore- 
said, and which became, were and are a part of the 
bond sued upon herein, and warranted by the employer 
to be true, were untrue, and broken in each and all 
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of the respects hereinbefore set forth, and that We 
cause thereof this defendant is released from any and 
all obligations and liability upon or under said bond. 
Defendant further avers that the loss, if any, ac- 
cruing to said California Cotton & Factorage Com- 
pany (which defendant has fully denied) was with 
full knowledge of said California Cotton & Factorage 
Company, its officers and agents, at the time of said 
loss and/or losses; and especially with the knowledge, 
consent and acts of the said J. B. Sears; that said 
breaches of said warranties, as hereinbefore specified 
and set forth, were and are contrary to and in viola- 
tion of the terms of said application (or signed state- 
ment), Exhibit “A” herein, and of the terms of de- 
fendant’s said bond; and that said breaches of said 
warranties produced, and were the cause of, the loss, 
if any, sustained by plaintiff’s assignor, said California 
Cotton & Factorage Company, and that said loss, if 
any, would and could not have occurred if said war- 
ranties hereinbefore set forth had not been broken. 


THIRD DEFENSE TO" FIRST GAxeee 
OF ACTION. 


For a further, separate and third defense to the 
First Cause of Action, defendant adopts the allega- 
tions of its first defense to the First Cause of Action 
herein, and makes the same a part hereof, as though 
fully and entirely set forth herein at length, and fur- 
ther alleges: 

i. 

That it is provided in said bond, paragraph 2, that 

within ten (10) days after said employer (California 
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Cotton & Factorage Company) had knowledge of, 
or became aware of any act of fraud or dishonesty 
committed by the employee (said J. B. Sears), while 
in the service of said corporation, that said California 
Cotton & Factorage Company would notify defendant 
herein by registered letter addressed to the defendant 
at its home office at Baltimore, Maryland, and also 
send such notice by telegram within ten days after 
said discovery; but defendant avers that no notice, 
knowledge or information was furnished to defendant 
either by said California Cotton & Factorage Company, 
or at all, for more than twenty-one (21) days after 
the alleged acts of fraud, dishonesty, wrongful ab- 
straction and wilful misapplication by said J. B. Sears. 


meek DEFENSE TO FIRST AND SECOND 
CAUSES 7 Ol XC LION) 


ior a further, separate and fourth defense to the 
Hirst cause of action and the second cause of action, 
defendant adopts the allegations of its first defense 
to the First Cause of Action herein, and makes the 
same a part hereof, as though fully and entirely set 
forth herein at length, and further alleges: 

L 

Defendant is informed and believes, and upon that 
ground avers the facts to be that said California Cot- 
ton & Factorage Company was organized under the 
laws of the State of California, on or about August 
12th, 1919, with an authorized capital of $50,000.00, 
and that the officers thereof were as follows: 

DT, We “MeDevitt, President, 

C. W. Elartite, Vice Presidenit, 
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]. B. Seans, Seeretas, 

T. J@est, Treasurer: 

And that said directors were as follows: 

Lah McBeath; 

Cay. Hartke 

J. B. Sears, 

LT) eiiesis 

John P. Conduit. 

Upon the same ground defendant avers that no stock 
was issued by said corporation until on or about Jan- 
uary 29th, 1920, when stock certificates were issued 
as follows: 

496 Shares to said T. J. West, 

1 ETE A, Mec Deemitt, 
1 ee John P. Conduit, 
1 SES Is. ears; 

1 oe COE, Hartlve: 

Upon the same ground defendant avers that on or 
about May 24th, 1920, the said T. J. West surrendered 
his said 496 shares of stock and that said 496 shares 
were issued to said J. B. Sears: and that one share 
was issued to said T. J. West on the same date, but 
that said certificate was never signed by the President 
of said California Cotton & Factorage Company. 

Upon the same ground defendant avers that the 
said T. J. West surrendered all of his said stock and 
that the same was cancelled without any consideration 
being paid to T. J. West for the surrender amd) ame 
cellation of said stock and that on or about May 24th, 
1920, it was known to the said California Cotton & 
Factorage Company, and all of its officers and agents 
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that the said J. B. Sears was the sole officer, manager 
and agent, and in charge of the entire business affairs 
of said California Cotton & Factorage Company; and 
that the same was being run at a loss; that cotton was 
depreciating in value; that debts and obligations to 
plaintiff herein and other corporations, partnerships 
and persons were being incurred and were due and 
unpaid and that all of the acts and conduct of the 
affairs of the said California Cotton & Factorage Com- 
pany by said J. B. Sears were at all of said times un- 
derstood and fully known by said California Cotton 
& Factorage Company, and its officers and agents. 

That on and after May 24th, 1920, the said J. B. 
Sears became and was the practical owner of the entire 
assets and business of said California Cotton & Fac- 
torage Company, and that for all practical purposes, 
that on and after said last mentioned date, said Cali- 
fornia Cotton & Factorage Company became and was 
a “Corporation Sole’, to-wit, the said J. B. Sears, and 
that said corporation continued to act as a “Corpora- 
fon Sole,’ to-wit, J. B. Sears, from and after May 
24th, 1920, until on or about May 3rd, 1921, when 
thie said J. B. Sears died. 
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PiPTH DEFENSE TO FIRST CAUSE 
OF ACTION 


lor a further, separate and fifth defense to the first 
cause of action and the second cause of action, de- 
fendant adopts the allegations of its first defense to 
the first cause of action herein, and makes the same a 
part hereof, as though fully and entirely set forth 
herein at length, and further alleges: 
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fl. 

Defendant is informed and believes, and upon that 
ground avers the facts to be, that all of the transac- 
tions of said California Cotton & Factorage Company, 
transacted with plaintiff, its officers and agents herein, 
were with the full knowledge of all the facts, stated 
and represented by said California Cotton & Factor- 
age Company, its officers and agents, and that bills 
of lading, warehouse receipts and/or other evidences 
or indicia of ownership in and to the title of cotton 
purchased by said California Cotton & Factorage 
Company, of which plaintiff held said evidence or in- 
dicia of ownership, warehouse receipts, or otherwise, 
were voluntarily surrendered by plaintiff, and plain- 
tiff’s lien or claim of lien thereto extinguished; and 
upon the same ground alleges that upon the resale 
by said California Cotton & Factorage Company, and 
its officers and agents, of each and all of said cotton 
so evidenced by said warehouse receipts, bills of lading 
and other indicia of ownership, that said warehouse 
receipts and bills of lading upon said resale were 
returned to and delivered to plaintiff, its officers and 
agents, and that plaintiff received payment for said 
cotton so resold by said California Cotton & Factorage 
Company, its officers and agents, and that therefore 
plaintiff sustained no loss whatever by or through any 
alleged fraud or dishonestly converting, misappropri- 
ating, embezzling or wilfully misapplying any of said 
bills of lading, warehouse receipts, or other evidences 
of title, Dy said 9. B. Sears. 
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WHEREFORE, defendant prays judgment dismiss- 
ing the complaint herein, and for its costs herein in- 
curred; and for such other and further relief as it 
may, in law and equity, be found entitled. 

Bicksler, Smith & Parke, 
Attorneys for Defendant. 


STATE OF CALIFORNIA, ) 
fp 3S. 
County of Los Angeles. ) 

E. F. KRAEMER, being first duly sworn, deposes 
and says: That he is the agent and manager of the 
Southern California Claim Division of the Defendant, 
Maryland Casualty Company, in the above entitled 
action; that he has read the foregoing Answer to First 
Cause of Action, and knows the contents thereof; and 
that the same is true of his own knowledge, except as 
to the matters which are therein stated upon infor- 
mation or belief, and as to those matters that he be- 
lieves it to be true. 

Affiant makes this affidavit for the reason that there 
is no officer of said defendant within the State of 
California. 

E. F. Kraemer. 

Subscribed and sworn to before me this 5th day of 
December, 1922. 

(SEAL) W. C. Smith 
Notary Public in and for the County of Los Angeles, 

State of California. 
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[Endorsed]: (ORIGINAL) No. 1124—Civil. In 
The UNITED STATES DISTRICT COURT iii 
for the Southern District of California, SOUTHERN 
DIVISION. In the Matter of THE CITIZNES NA- 
TIONAL BANK OF LOS ANGELES, Piainiiais 
—vs— MARYLAND CASUALWY COMPA ia 
Corporation, Defendant. ANSWER TO °*iEae 
CAUSE OF ACTION FOURTH DEFENSE (ie 
SECOND CAUSE OF ACTION. Received cojmamms 
the within Answer this 5th day of November 1922 
Hunsaker, Britt & Cosgrove attorney for Plaintiff 
FILED DEC 6 1922. CHAS. N. WILLIAMS, Gia 
By L J Cordes BICKSLER, SMITH & PARI 
829 Citizens Nat'l Bank Bldg. Fifth & Spring Sts. 
Los Angeles, Cal. Telephone 10227;\Main 3166 7a 
torneys for Defendant. 


IN THE UNITED STATES DISTRICT COUias 
IN AND FOR THE SOUTHERN DisThiie 
OF CALIFORNDA, SOUTEERN 
DIVISION. 


THE CITIZENS NATIONAL ) 
BANK OF LOS ANGELES, ) 
Plain,  ) 

—vs— ) No. 1124—Civil 
MARYLAND CASUALTY ) ANSWER 
COMPANY, a Corpenation, ) 
Defendant. ) 


FIRST DEFENSE TO SECOND CAUSE 
OF ACTION 
Now comes defendant, and for answer to the alle- 


gations of the second alleged cause of action herein, 
admits, denies and alleges as follows: 
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LE 

For answer to the allegations of Paragraph 10 of 
the first cause of action (adopted in Paragraph 1 
of the second cause of action), defendant denies that 
there was any fraudulent, dishonest or wilful misap- 
plication of moneys, securities and personal property 
of said California Cotton & Factorage Company, in 
amy wise, or at all, by the said J. B. Sears; demies 
that immediately upon the discovery of said alleged 
loss of said California Cotton & Factorage Company 
it notified the Maryland Casualty Company, and de- 
nies that it notified the Maryland Casualty Company 
within ten (10) days, and avers that the verbal notice 
to defendant of said alleged loss was more than twenty- 
one (21) days after the discovery of the loss alleged 
jemhave been sustained by the California.Cotton & 
Factorage Company, through the alleged acts of said 
i. %. Sears. 

Defendant avers that on or about Ninety (90) days 
from April 28th, 1921, it received a verified itemized 
statement alleged to have been the loss sustained by 
said California Cotton & Factorage Company. 

Defendant avers it has no knowledge, information 
or belief sufficient to enable it to answer the allega- 
tions that said alleged itemized statement contained 
a correct statement of any such alleged loss by said 
California Cotton & Factorage Company, through the 
acts of said J. B. Sears; and upon that ground denies 
that said itemized statement is true and correct; and 
upon the same ground denies that it contains a state- 
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ment showing all, or any, of the loss alleged to have 
been sustained by said California Cotton & Factorage 
Company, through the acts of said J. B. Sears; and 
upon the same ground denies that there was any loss 
sustained or lability incurred by said California Cotton 
& Factorage Company, through the alleged acts of 
said J. B. Sears, as aforesaid: and upon the same 
ground denies that said California Cotton & Factorage 
Company has sustained any loss to others under the 
terms of said bond by reason of the alleged fraud, 
dishonesty, embezzlement, wrongful abstraction and 
alleged wilful misapplication by said J. B. Sears, while 
employed by said California Cotton & Factorage Com- 
pany. 
EI, 

Defendant has no knowledge, information or belief 
suificient to enable it to answer the allegations of Par- 
agraph 12 of the first cause of action, (adopted in 
Paragraph 1 of the second cause of action) and basing 
its denials upon that ground denies that on or about 
the first day of December, 1921, or at any other time, 
the said California Cotton & Factorage Company, by 
an instrument in writing, or otherwise, assigned or 
transferred or set over to plaimtiff all or any of its 
alleged right, title or interest in and to said bond 
described in the complaint and/or in all or any of 
the moneys alleged to be due or become due, and/or 
including any or all claims, demands, causes of action 
or choses in action, in any or every clause, article or 
thing in said bond contained. 
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IIT. 

Defendant has no knowledge, information or belief 
sufficient to enable it to answer the allegations of 
Paragraph 2 of the second cause of action, and basing 
its denials upon that ground, denies that between De- 
cember 26th, 1919 and May 3, 1921, or upon or be- 
tween any other two dates, or at any time, or during 
the term of said bond, or while the same was in full 
force and effect, the said J. B. Sears fraudulently, dis- 
honestly, wrongfully and wilfully embezzled, wrong- 
fully abstracted and wilfully misapplied any funds 
of said California Cotton & Factorage Company to 
his own use and purposes; upon the same ground de- 
nies that the said J. B. Sears fraudulently, dishonestly, 
wrongfully and wilfully embezzled, wrongfully ab- 
stracted and wilfully misapplied the money and funds 
of the California Cotton & Factorage Company with- 
out the knowledge of said California Cotton & Fac- 
torage Company, its officers and agents; upon the 
same ground denies that the said J. B. Sears fraudu- 
lently, dishonestly, wrongfully and wilfully embezzled, 
wrongfully abstracted and wilfully misapplied any of 
the money or funds of said California Cotton & Fac- 
torage Company, either in the amount of $5,503.88, 
or in any other sum of money, to his own use and 
purposes, or to the use and purpose of any corpora- 
tion, partnership or individual, other than said Cali- 
fornia Cotton & Factorage Company; and upon the 
same ground denies that said J. B. Sears fraudulently, 
dishonestly, wrongfully and wilfully embezzled, wrong- 
fully abstracted and/or wilfully misapplied any sum 
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of money of said California Cotton & Factorage Com- 
pany in satisfaction of his personal obligations, or on 
account of his personal obligations: or at all: upon the 
same ground denies that said funds in the sum of 
$5,503.88, or any other sum of money, were by said 
J. B. Sears withdrawn from the moneys and funds 
of said California Cotton & Factorage Company in 
the possession of said J. B. Sears, or withdrawn from 
deposit with the Citizens National Bank of Los An- 
geles, and used in any other way or manner than to 
the use of and for the benefit of the California Cotton 
& Factorage Company. 
IV. 

Defendant has no knowledge, information or belief 
sufficient to enable it to answer the allegations of 
Paragraph 3 of the second cause of action, and basing 
its denials upon that ground, demies that due to or 
growing out of, or because of said alleged fraud, dis- 
honesty, embezzlement, wrongiul abstraction and said 
alleged wilful misapplication by the said J. B. Sears, 
oi any money or funds of the said California Cotton 
& Factorage Company, that the said latter corporation 
has sustained a loss in the sum of $5,503.88, or in any 
other sum of money. 


SECOND DEFENSE TO SECOND CAUSE 
OF ACTION 
FOR A FURTHER, SEPARATE AND SECOND 
DEFENSE TO THE SECOND CAUSE OF AC- 
TION, DEFENDANT ADOPTS THE ALLEGA- 
TIONS OF ITS FIRST DEFENSE TO THE SEC- 
OND CAUSE OF ACTION AND MAKES THE 
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SAME A PART HEREOF, AS THOUGH FULLY 
AND ENTIRELY SET FORTH HEREIN AT 
LENGTH, AND FURTHER ALLEGES: 

I, 

That for che purpose of oltaining the bond sued 
upen herein, the said California Cotton & Factorage 
Company made applica in writing, a copy of which 
i hereto attached, marked “Exhibit A”, and ex- 
pressly made a part hereo!, 

I]. 

Defendant avers that it ix proviled io Paragraph 
7, subslivision bh. of said application, Exhittr A, which 
wi ali af the times alleged herein was, aad &, part 
wf the contract beiwren che California Conon & Fac- 
worage Company ami this defermdam, that drere was 
“no cash in persian) cared (of «and J. B. Sears) 
only as checks may be owed oF recervedl for deposi”, 
batt defesxtam ix informed and beliewes and upon that 
ground avers the facts to be thar the sabd J. B. Sears, 
with the knowledge and coment of ait Cafijornia 
Cotten & Partorage Company, and of its officers, 
heateiied all of the cash of said California Cotton & 
Factorage Company for such ase and purposes as 
fhe, the said J. Ro Sears, deemed best: and upon the 
Same groom! avers that wih the knowledge an! co- 
sert of sai Califorma Cotton & Factorage Company, 
and its officers, all of the cash of said corporation 
was bailed by aid J. BR Sears withom being re 
‘tired to render any accoum for the same; and with- 
tet being required by cand California Cotton & Fac- 
e Company, and ts officers, to make any audi 


: 
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of all or any of said cash so handled, and without 
any process of bookkeeping, so as to furnish in any- 
wise, or at all, information to this defendant what 
became of said sums of money; and upon the same 
ground defendant avers that all of said sums of money 
so handled by said J. B. Sears was used to pay petty 
and other expenses of the said California Cotton & 
Factorage Company, and not otherwise. 
PE. 

Defendant avers that pursuant to said application, 
Exhibit A herein, paragraph 8, subdivision a, it is 
provided that “all things paid by check” that defend- 
ant is informed and believes that with the knowledge 
and consent of said California Cotton and Factorage 
Company, and its officers, the said J. B. Sears was 
permitted to use and did use the cash of said latter 
corporation in such manner as he deemed best. 

ve 

Defendant further avers that pursuant to said ap- 
plication, Exhibit A, Paragraph 12, subdivision a, 
the books and accounts of said California Cotton & 
Factorage Company were to be checked up at least 
once each month; but defendant is informed and be- 
lieves, and upon that ground avers the facts to be, 
that no audit whatsoever at any time was made of 
the books, accounts, stocks and securities of said Cali- 
fornia Cotton & Factorage Company; and upon the 
same ground avers that no inspection, audit or veri- 
fication of the funds on hand, or in bank, of said 
California Cotton & Factorage Company, was made 
at any time by said latter corporation, or its officers; 
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that if an audit had been made each month, as _ pro- 
vided in the contract between the California Cotton 
& Factorage Company and defendant it would have 
revealed the facts, and if any loss had been sustained 
said loss could have been checked, lessened and stopped. 


TER D DEFENSE TO SECOND CAUSE 
OF ACTION. 

FOR A FURTHER, SEPARATE AND THIRD 
meee NSE TO THE SECOND CAUSE OF AC 
MON, DEFENDANT ADOPTS THE ALLEGA- 
ees OF ITS FIRST DEFENSE TO THE SEC- 
OND CAUSE OF ACTION AND MAKES THE 
SAME A PART HEREOF, AS THOUGH FULLY 
men ENTIRELY SET PORTH HEREIN AT 
menGilH, AND FURTHER ALLEGES: 

IL. 

Miiat it 4¢ provided in said bend, paragraph 2, that 
within ten (10) days after said employer (California 
Cotton & [Factorage Company) had knowledge of, or 
became aware of any act of fraud or dishonesty com- 
mitted by the employee (said J. B. Sears), while in 
the service of said corporation, that said California 
Cotton & lactorage Company would notify defendant 
herein by registered letter addressed to the defendant 
at its home office at Baltimore, Maryland, and also 
send such notice by telegram within ten days after 
said discovery; but defendant avers that no notice, 
knowledge or information was furnished to defendant 
either by said California Cotton & Factorage Com- 
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pany, or at all, for more than twenty-one (21) days 
after the alleged acts of fraud, dishonesty, wrongful 
abstraction and wilful misapplication by the said J. B. 
Sears. 

WHEREFORE, defendant prays judgment dismiss- 
ing the complaint herein, and for its costs herein in- 
curred; and for such other and further relief as it 
may, in law and equity, be found entitled. 

Bicksler, Smith & Parke, 
Attorneys for Defendant... 
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STATE OF CALIFORNIA, County of Los An- 
geles. SS. 


EK. F. KRAEMER, being by me first duly sworn de- 
poses and says: That he is the agent and manager 
of the Southern California claim Division of defend- 
ant corporation in the above entitled action; that he 
has read the foregoing Answer and knows the con- 
femrs thereof; and that the same is true of Wis own 
knowledge, except as to the matters which are therein 
stated upon his information or belief, and as to those 
matters that he believes it to be true. 

EK. F. Kraemer. 

Subscribed and sworn to before me this 3lst day 
of August 1922. 

(SEAL) W. C. Smith 
Notary Public in and for the County of Los Angeles, 

State of California. 

[Endorsed]: (ORIGINAL) No 1124—Civil In 
The United States District Court In and for the 
Southern District of California, Southern division. 
In the Matter of THE CITIZENS NATIONAL 
BANK OF LOS ANGELES, Plaintiff,—_vs— MARY- 
LAND CASUALTY COMPANY, a Corporation, De- 
fendant. ANSWER FILED AUG 31 1922 CHAS.N. 
WILLIAMS, Clerk By W. J. Tufts Deputy Clerk Re- 
ceived copy of the within Answer this 3lst day of 
August 1922 Hunsaker, Britt & Cosgrove, Attorney 
for Plaintiff BICKSLER, SMITH @ PARKE #629 
Citizens Nat’] Bank Bldg. Fifth & Spring Sts. Los 
Angeles, Cal. Telephone 10227; Main 5166 Attorneys 
for Defendant. 
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IN THE UNITED STATES DISTRIC? COR 
IN AND FOR THE SOUTHERN DIS iaies 
OF CALIFORNIA, SOUP Ra 
DIVISION. 


THE CITIZENS, Ne Sbi@nr ey 
No. 1124-Civil 


BANK OBLOs 7 eerEeSs) 
Piaincni oo) SUPERB 
—vs ) MENTAL 
MARYLAND CASUALTY ) ANSWHE 
COMPANY, a Corporation, ) Special Defense 
Defendant. ). | 


Now comes the defendant and for further answer 
to the complaint and the amendment thereto, and by 
way of special defense avers: 

That it is provided in the bond, based upon which 
the suit herein has been brought, as follows: 

“THIS BOND is executed upon the following ex- 
press conditions: which are conditions precedent to 
the right of the Employer to recover heremnden: 


“3. That any loss covered hereunder be discovered 
during the continuance of this bond or within six 
(6) months after its termination, and notice of such 
loss be sent by telegraph and by registered letter, both 
addressed to the Company at its Home Office, Balti- 
more, Maryland, within ten (10) days after the dis- 
covery; that an itemized statement of the loss shall 
be filed with the Company by the Employer within 
ninety (90) days after the date of said notice of 
loss; that 1f required by the company, the Employer 
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shall produce for investigation all books, vouchers 
and evidence in the Employer’s possession, and render 
every assistance (except pecuniary) capable of being 
rendered by the Employer, that may aid in bringing 
the Employee to justice.” 

Prat the “Employer” above referred to, .at all) of 
te tinves herein alleged was, and is, said California 
Cotton & Factorage Company. 

Defendant avers that on and before the filing of 
the complaint and subsequent thereto, it has made 
repeated demands upon said California Cotton & Fac- 
torage Company to inspect all books, papers, docu- 
ments, vouchers, minutes and by-laws of said corpora- 
tion, and correspondence of said corporation, for the 
purpose of making its defense, if any it had, herein; 
that at all of said time it has been promised full, fair 
and complete disclosure of all facts, and inspection 
of all of the aforesaid papers; that the last demand 
for said documents was made by this defendant to 
T. W. McDevitt, President of said company, on or 
about March Ist, 1923, at which time said documents 
were promised; but that almost nine months having 
elapsed after the first demand was made for said doc- 
uments, and the day of trial being April 10th, 1923, 
and said documents not having been produced, de- 
fendant avers that the plaintiff has wilfully failed and 
refused to produce the minute book, if any, of said 
California Cotton & Factorage Company; and has 
wilfully failed and refused to produce the articles of 
incorporation, if any it has; and has wilfully failed 
and refused to produce any correspondence whatsoever 
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it has, or may have, pertaining to the issues involved 
in this case. 

Defendant is informed and believes, and upon that 
ground avers the facts to be, that the said California 
Cotton & Factorage Company, its officers, manager 
and agents in control of its general and only office 
in the City of Los Angeles, California, has had, and 
now has, correspondence and letters from the plaintiff 
herein relating to the amounts owing by said Cali- 
fornia Cotton & Factorage Company to plaintiff, and 
the acts of said J. B. Sears, as alleged in the complaint 
and amendment thereto, and that plaintiff 1s informed 
that at all times on and after August 12th, 1919, and 
until the death of said J. B. Sears, said California 
Cotton & Factorage Company owed said bank large 
sums of money, the amount of which defendant is un- 
able to fully state, solely because of the information 
which defendant alleges upon information and belief 
is contained in said letters, correspondence and notices 
by plaintiff to said California Cotton & Factorage 
Company, covering all of the period of time during 
which said California Cotton & Factorage Company 
transacted its said business, as alleged in the complaint 
and its amendment thereto, with the plaintiff, and 
that said California Cotton & Factorage Company, 
and the plaintiff herein, in and by said letters, corre- 
spondence and notices, as aforesaid, at all times had 
notice, knowledge and information of the facts as 
alleged in the complaint herein and the amendments 
thereto. 
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Defendant is informed and believes, and upon that 
eround avers that the said J. B. Sears was the sole 
manager and operator of the California Cotton & 
I‘actorage Company, and that said company had no 
meeting of its Board of Directors, and that said Com- 
pany has no minutes; and that said persons alleged 
to have constituted the Board of Directors, other than 
said |}. B. Sears, to-wit, T. W. McDevitt, C. H. Hartke, 
7, J. West and John P. Conduit, never met upon 
notice, or otherwise, as a Board of Directors of said 
corporation; and upon the same ground avers that 
said company has no minutes of any meetings of 
its alleged Board of Directors, and that its alleged 
Board of Directors has had no meeting; and that said 
J. B. Sears, as the sole manager and operator of 
said California Cotton & Factorage Company at all 
times had notice and knowledge of all acts and trans- 
actions by and between said California Cotton & Fac- 
torage Company and plaintiff herein. 

That solely in and by the wilful failure and refusal 
of said California Cotton & Factorage Company to 
carry out the terms of the contract between the parties 
in said bond as above quoted, defendant is unable to, 
in all of the matters and things hereinbefore set forth, 
defend against the action set up in the complaint and 
the amendment thereto. 

WHEREFORE defendant prays that because of the 
wilful breach of said contract between said California 
Cotton & Factorage Company and Defendant as herein- 
before set forth, and the wilful refusal of said Califor- 
nia Cotton & Factorage Company to abide by its said 
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agreement and carry out the terms thereof, that this 
defendant be discharged from its said contract and 
that the complaint herein be dismissed and that de- 
fendant have judgment for its costs herein expended. 
Bicksler, Smith & Parke. 


Attorneys for Defendant, Maryland 
Casualty Company, a Corp. 


UNITED SiTADES Or vii hea) 
Southern District of California, jess. 
Southern Division. ) 


W. C. SMITH, being by me first duly sworn, de- 
poses and says: That he is one of the attorneys for 
the Maryland Casualty Company, a Corporation, de- 
fendant in the above entitled action; that he has read 
the foregoing Supplemental Answer, and knows the 
contents thereof; and that the same is true of his own 
knowledge, except as to the matters which are therein 
stated upon his information and belief, as to those 
matters he believes them to be true. 

Affiant makes this affidavit for the reason that there 
is no officer of said defendant corporation within the 
jurisdiction of the Court. 

W. C. Simei 

Subscribed and sworn to before me this 6th day 
of Maren, 1923; 

(Sealy Myrtle M. Reeder 
Notary Public in and for the County of Los Angeles, 

State of California. 

[Endorsed]: (ORIGINAL) No. 1124—Civil In 

the UNITED'S TATES DISTRICT GOURT Ei and 
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for the Southern District of California, SOUTHERN 
DiMISION. TM the Matter of THE CITIZENS 
nAiONAL BANK OF LOS ANGELES, Plaintiff 
—vs— MARYLAND CASUALTY COMPANY, a 
Sorporation, Defendant. SUPPLEMENTAL AN- 
SWER Special Defense Received copy of the within 
Supplemental Answer this 7th day of March 1923 
Hunsaker, Britt & Cosgrove By J R C Attorney for 
Remit. FILED MAR 9 1923 CHAS. BW, 
PULELAMS, Clerk By W. J. Tufts deputy clerk 
BYCKSLER, SMITH & PARKE 829 Citizens Nat’! 
Bank Bldg. Fifth & Spring Sts. Los Angeles, Cal. 
Telephone 10227; Main 3166 Attorneys for Defend- 


ant 


Pe a stated term, towit: the January, A. D. 1923 
Term of the District Court of the United States of 
America, within and for the Southern Division of 
the Southern District of California, held at the Court 
Room thereof, in the City of Los Angeles, on Monday, 
the nineteenth day of March, in the year of our Lord 
one thousand nine hundred and twenty-three; 

Present: The Honorable Oscar A. Trippet, District 


Judge. 
The Citizens National Bank of ) 
of Los Angeles, ) 
Plantiff, ) 

VS. ) No. LZ Gil 

Maryland Casualty Co., a cor- ) 
poration, ) 
Defendant. ) 


This cause coming on at this time for hearing on 
defendant's motion for leave to file supplementary An- 
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swer; Lyle Pendegast, Esq. appearing as counsel for 
the plaintiff and Attorney Parke of Messrs. Bicksler, 
Smith & Parke, appearing as counsel for the defend- 
ant, it is by the court ordered, plaintiff’s counsel con- 
senting thereto, that the motion of defendant to file 
supplementary answer be and the same is hereby 
granted. 


No. 1124 Civil 


IN THE UNITED STATES DISTRICT CO@ig 
IN AND FOR THE SOUTHERN DISTRIGD 
OF CALIFORNIA, SOUTHERN 
DIVIsiGn: 


THE CITIZENS NATIONAL ) 
BANK, | ) 
Plaintiff, ) STIPULATION 
V. ) WATVING TRIAL 
MARYLAND CASUAL INS >) BY |URS4 
COMPANY, a corporation, ) 
Defendant. ) 


The parties in the above matter, acting by and 
through their respective attorneys of record, hereby 
specifically waive a jury in the trial of the above en- 
titled cause and agree to a trial and submission of the 
same by the court without the intervention of a jury. 
Notice of the setting of said cause for trial on, to-wit, 
Tuesday, the 10th day of April, 1923, is hereby waived. 

Hunsaker, Britt & Cosgrove, 
Attorneys for Plaintiff 
Bicksler, Smith & Parke 
Attorneys tor Detemdair 
It is so ordered. 


Judge. 
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(indersed: ORIGINAL No. 1124 Ciril IN 
THE United States District Court Southern District 
of California Southern Division THE CITIZENS NA- 
TIONAL BANK, Plaintiff vs) MARYLAND CAS- 
UALTY COMPANY, a corporation, Defendant STIP- 
ULATION WAIVING TRIAL BY JURY FILED 
jae 9 1923 CHAS. ON WieLEIAMS) Clene” By 
ej. luits, Deputy HUNSAKER, BRITT @ COS- 
GROVE, 1131-1143 TITLE INSURANCE BUILD- 
ING FIFTH AND SPRING STREETS LOS AN- 
GELES, CAL. Attorneys for PLAINTIFF 


At a stated term, to-wit: The July, 1924, Term of 
the District Court of the United States of America, 
within and for the Southern Division of the Southern 
District of California, held at the Court Room thereof, 
in the City of Los Angeles, on Wednesday, the thir- 
teenth day of August, in the year of our Lord one 
thousand nine hundred and twenty-four ; 


Present: 

The Honorable Wm. P. James, District Judge. 
The Citizens National Bank of ) 
Los Angeles, ) 
Plaintit, ) 
) 

VS. ) No. 1124 Civil. 

) 
Maryland Casualty Company, ) 
) 
Defendant. ) 
) 


Judgment is ordered to be entered upon findings of 
fact to be hereafter prepared by counsel, which shall 
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be in conformity with the conclusions expressed in the 
written opinion filed this day. The several motions of 
counsel made to the court at the conclusion of the 
hearing of the testimony, in so far as the same are 
not consistent with the decision as expressed in said 
opinion, are overruled, and an exception is allowed in 
each case in favor of the party adversely affected. 


IN THE UNITED STATES DISTRICT COUR 
IN AND FOR THE SOUTHERN Disi Rien 
OF CALIFORNIA, SOUTHERN 
DIVAS OUINE 

THE CITIZENS NATIONAL ) 
BANK OF LOS ANGELES,) FINDINGS OF 
Plaimntiii,. ) FACT AND 
VS. ) CONCLUSIONS 
MARYLAND CASUALTY ) OF LAW. 
COMPANY, a Corporation, ) 
Defendant. ) 

This cause came on regularly for trial in the above 
entitled court on Thursday, the 20th day of December, 
1923, at the hour of teq o’clock A,M. before the 
court, the Honorable William P. James, judge pre- 
siding, without a jury, a trial by jury having been 
duly waived in writing by the parties hereto and 
each of them, said parties appearing by counsel; plead- 
ings having been filed raising issues of law and fact 
for the determination of the court and evidence oral 
and documentary having been offered and received by 
the court on behalf of the respective parties, and the 
hearing of said cause having proceeded from day to 
day with various continuances thereof until Friday, 
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the llth day of January, 1924, at which time said 
court having heard all of the evidence offered by 
said parties and having heard arguments of counsel 
for the respective parties, and thereafter counsel for 
said parties having presented written briefs for the 
consideration of the court, and the court having duly 
considered all of said matters and being fully advised 
in the premises, finds the following facts, to-wit: 
I, 

That at all times between the 26th day of December, 
1919, and the 3rd day of May, 1921, the plaintiff 
was, and now is, a banking association duly incor- 
porated and existing under and by virtue of the laws 
G@mwcongress of the United States of America, and 
having its principal place of business in the city of 
Los Angeles, state of California. 

That at said times the defendant was, and now is, 
a corporation organized and existing under and by 
virtue of the laws of the state of Maryland, and duly 
authorized by the state of California to act as surety 
upon bonds and _ undertakings, including fidelity 
bonds of employees; and during all of said times was, 
and yet is, transacting business as such surety in said 
state of California. 

That at all times between said dates California Cot- 
ton & Factorage Company was, and now is, a cor- 
poration duly organized and existing under and by 
virtue of the laws of the state of California, having 
its principal place of business at the city of Los An- 
geles in said state, and was engaged in the business 
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of buying, selling, handling and dealing in cotton and 
all the by-products thereof. 
Li 

That one J. B. Sears was the duly and regularly 
appointed, qualified and acting secretary of said Cali- 
fornia Cotton & Factorage Company during all of said 
time between said 26th day of December, A. D. 1919, 
and said 3rd day of May, 1921, save and excepting 
that between the 20th day of May, 1920, and the 9th 
day of September, 1920, said J. B. Sears ceascdmia 
act as secretary of said corporation, but during said 
time continued to act as manager of said company, 
and retained all the powers and privileges granted him 
under the by-laws as secretary to execute all proper 
instruments for and on behalf of said company, to 
sign the name of said company to checks, drafts, bills 
of exchange, receipts, acceptances or acquittances, 
and to endorse his name on checks, drafts, bills of 
exchange, notes and other evidences of indebtedness 
which would thereupon be valid and binding upon 
said corporation without any additional previous au- 
thorization or subsequent ratification by any of the 
officers of said corporation, and that duving said time 
from said 20th day of May, 1920, until said 9th day 
of September, 1920, ome C. H. Hartke acted asesec- 
retary of said corporation. 

Lif. 

That on the 26th day of December, 1919, the de- 
fendant herein executed and delivered to the California 
Cotton & Factorage Company a certain fidelity bond 
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or policy of fidelity and guarantee insurance in the 
words and figures following, to-wit: 
“Register No, 5493. ($2.50 cancelled revenue 
stamps attached ) 
MARYLAND CASUALTY COMPANY 
BALTIMORE 


WHEREAS, J. B. Sears, hereinafter Called the 
employee, has been appointed to a position in the 
service of California Cotton & Factorage Co., Los 
Angeles, Cal. hereinafter called the Employer, and 

WHEREAS, said Employee has been required to 
furnish Bond. 

NOW, THEREFORE, in consideration of a certain 
premium to be paid annually in advance during the 
term of this bond, and of the Employer’s written state- 
ments relative to the Employee, his duties and ac- 
counts, it is hereby agreed that the MARYLAND 
CASUALTY COMPANY, a. corporation of Mary- 
land, hereinaiter called the Company, will, within two 
(2) months after the receipt of satisfactory proofs 
of loss, reimburse the I¢mployer for any loss, not ex- 
ceeding Iifty Thousand Dollars ($50,000), of money, 
securities or other personal property (including that 
for which the Employer may be responsible to others), 
which the Employer shall have sustained by reason 
Gi vay dct of acts of FRAUD, DISHONESTY, 
PORGERY, EMBEZZLEMENT, WRONGFUL 
ABSTRACTION or WILFUL MISAPPLICATION 
on the part of the l¢mployee, while in the perform- 
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ance of his duties as Secretary in the service of said 
Employer and, occurring during the continuance of 
this bond. 

THIS BOND is executed upon the following ex- 
press conditions: which are conditions precedent to 
the right of the Employer to recover hereunder: 

1. That the term of this bond begins at noon on 
the Ist day of November A. D. 1919, and ends with 
(a) the permanent or temporary retirement of the 
Employee from the service of the Employer; (b) the 
discovery by the Employer of loss hereunder; or (c) 
the cancellation of this Bond by the Employer or the 
Company. 

2. That all statements which the employer has fur- 
nished to the Company concerning the Employee or 
his duties or accounts are warranted by the Employer 
to be true; that the Employer has no knowledge of 
any act of fraud or dishonesty committed by the Em- 
ployee while in the service of the Employer or else- 
where; that if the Employer become aware of the 
Employee committing any act of fraud or dishonesty, 
or of the Employee gambling or speculating or com- 
mitting any disreputable, lewd or unlawful act, the 
Employer shall, within ten (10) days thereafter, notify 
the Company by registered letter, addressed to the 
Company at its Home Office, Baltimore, Maryland, 
and the Company shall not be liable for any loss sub- 
sequently incurred by the Employer through any act 
of the Employee unless the Company shall have con- 
sented, in writing, to continue its liability under this 
bond. 
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3. That any loss covered hereunder be discovered 
during the continuance of this bond or within six (6) 
months after its termination, and notice of such loss 
be sent by telegraph and by registered letter, both 
addressed to the Company at its Home Office, Balti- 
more, Maryland, within ten (10) days after the dis- 
covery; that an itemized statement of the loss shall be 
filed with the Company by the Employer within ninety 
(90) days after the date of said notice of loss; that 
if required by the Company, the Employer shall pro- 
duce for investigation all books, vouchers, and evi- 
dence in the Employer’s possession, and render every 
assistance (except pecuniary) capable of being ren- 
dered by the Employer, that may aid in bringing the 
Employee to justice. 

4. That the Employer and the Company shall share 
any recovery (excluding insurance and reinsurance), 
made by either on account of any loss, in the pro- 
portion that the amount of the loss borne by each 
bears to the total amount of the loss. 

5. That this bond may be terminated by the Com- 
pany upon fifteen (15) days’ notice in writing, to the 
Employer and likewise the Employer may terminate 
this bond by notice in writing to the Company, speci- 
fying the date of cancellation. Upon the termination 
of the bond and provided no loss has been reported, 
the Company shall refund the pro rata, unearned 
premiuin, 

6. That should the employee become guilty of 
any criminal offense covered by this bond, the Em- 
ployer shall immediately, on being requested by the 


124 Maryland Casualty Company vs. 


Company so to do, lay proper information before an 
officer or other body having authority to issue warrant 
for the arrest of the Employee, and verify the same 
as required by law, and furnish the Company every 
aid and assistance (not pecuniary) that can be ren- 
dered by the Employer his agents or servants, in the 
apprehension and prosecution of the Employee. 

7. That should the Employer and the Company 
disagree regarding the amount of any claim made un- 
der this bond, the amount may, at the election of 
the Employer or the Company be determined by arbi- 
trators; one to be selected by the Employer, one to 
be selected by the Company, and a third (in the event 
of failure to agree upon the amount of the claim) 
by the two so selected; the written decision of the 
majority of said arbitrators shall be binding and con- 
clusive as to the amount of such claim and the total 
expense of such arbitration shall be paid by the Com- 
pany. 

8. That no action or proceeding shall be brought 
to recover any claim under this bond unless begun 
within twelve (12) months from the time detailed 
statement of loss shall have been given to the Com- 
pany by the Employer, unless by statute of the state 
in which suit is brought agreements such as in this 
condition contained are expressly prohibited. 

SIGNED, sealed and dated this 19th day of De- 
cember, A. D. 1919. 
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Not valid unless countersigmved by an authorized 
@eial or agent of the Company. 


E E. Haily Jno. T. Stane 
Assistant Secretary. President. 
(SEAL) 


Countersigmed at Philadelphia. Pennsylvania this 
2th day of December, A. D. 1919. 

Louts J. Farley 
attorney-im-fact”™ 

Indorsed as rollows:—“No. 134380 ENTERED 
LINE SHEET ™®) REGISTER R-410 MARY- 
LAND CASUALTY COMPANY INDIVIDUAL 
BOND $50,000 ON BEHALF OF 1]. B. Sears to 
Cahifornia Cotten & Facterage Co. Leas Angeles, Cal. 
Dated Nevember Ist, 1919. For Transfers or Re- 
mewal. Apply to HASELTINE SMITH, FIRE, LIFE 
AND GENERAL INSURANCE, 326 Walnut St. 
Phila.” 

That on the Sth dav of November, 1920, said Cali- 
iorhia Cotten & Factorage Company paid ta, and 
there was accepted by. said Maryland Casualty Com- 
pany, defendant berem,. the sum of Two Hundred 
Fifty Dollars ($250.00). being the cash premium to be 
paid annually in advance during the term of said 
bond under the prévisions thereot. That said bend 
and all the previsions thereot continued and remained 
in tull rorce and effect. and said bond and all the pro- 
visions thereof were in tull terce and effect continu- 
wusly fram sal 26th day ut December, 1919, to and 
until saw) 3rck dav of May. 1921. 
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IV. 

That on said 26th day of December, 1919) aia 
prior and subsequent thereto, and up to and including 
the 3rd day of May, 1921, save and excepting Gilge 
period from May 20, 1920, to September 9, 1920, as 
hereinbefore in Finding No. 2 found, said J. B. Sears 
was the duly and regularly appointed, qualified and 
acting secretary of said California Cotton & Factor- 
age Company, and as such, and in his capacity of 
secretary, was authorized to, and did, act as the gen- 
eral manager of said California Cotton & Factorage 
Company, and upon its behalf, and as its act and deed 
was authorized to, and did, make and enter into con- 
tracts and agreements and other instruments in writ- 
ing, sign and issue checks, drafts, notes and other obli- 
gations of said California Cotton & Factorage Com- 
pany. As such secretary, said J. B. Sears, pursues 
to the by-laws of said California Cotton & Factorage 
Company, had, enjoyed and exercised complete and 
unrestricted power and authority to enter into any 
contracts or agreements and perform any and all acts 
and things necessary in carrying out and fulfilling 
the purposes and business of said California Cotton 
& Factorage Company. 

V. 

That subsequent to said 26th day of December, 
1919, and prior to said 3rd day of May, 1921, and 
during the term of said bond, and beginning more par- 
ticularly on or about the 19th day of November, 1920, 
and at various times and at irregular intervals there- 
after up to the 25th day of April, 1921, the plaintiff 
herein, in due and regular course of business, received 
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eighty-seven (87) sight drafts drawn upon said Cali- 
fornia Cotton & Factorage Company by various per- 
sons, firms and corporations im the total amount of 
eighty-two thousand four hundred eighty-seven dollars 
and ninety-six cents ($82,487.96); that attached to 
each of said eighty-seven (87) sight drafts was one 
or more warchouse receipts, each receipt covering one 
ble of cotton, and that there were attached to said 
eighty-seven (8/) sight drafts so received a total of 
fourteen hundred and seventy-six (1476) warehouse 
receipts for fourteen hundred and seventy-six (1476) 
bales of cotton; that each warehouse receipt had been, 
at the time of its receipt by the plaintiff herein, en- 
dorsed in blank, and said receipts were, and each one 
was, negotiable and transferable by delivery. Imme- 
diately following the receipt of each of said drafts by 
the plaintiff herein, each of said drafts was accepted 
in writing by and on behalf of said California Cotten 
& Iactorage Company by its secretary J. B. Sears, then 
acting within the scope of his authority and the course 
of his employment. That immediately following said 
several acceptances by said California Cotton & Fac- 
torage Company, as herein found, and relying entirely 
thereon and for no other reason, plaintiff herein re- 
mitted and paid to the person, firm or corporation 
presenting said drafts for acceptance and payment the 
amount or face value thereof, and thereafter carried 
upon its books and accounts as Bills Receivable all 
such drafts and acceptances so received and paid and 
all warehouse receipts attached thereto were held by 
plaintiff as collateral security for the payment by said 
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California Cotton & Factorage Company of said drafts 
and acceptances; that the total face value of said 
eighty-seven (87) drafts was the sum of eighty-two 
thousand four hundred eighty-seven dollars and ninety- 
six cents ($82,487.96), which sum the plaintiff herein 
paid and advanced, as herein found, to the various 
persons, firms or corporations presenting the same. 
VI. 

That at various times and irregular intervals be- 
tween said 19th day otf November, 1920, and said 
25th day of April, 1921, and in most instances im- 
mediately following the acceptance of each of said 
sight drafts and the payment thereof, as hereinbefore 
found, said J. B. Sears, then and there acting within 
the scope of his authority and the course of his em- 
ployment as secretary of said California Cotton & 
lfactorage Company, upon behalf, in the name, and 
as the act and deed of said California Cotton & Fac- 
torage Company, with the intent then and there by him 
entertained of fraudulently and dishonestly convert- 
ing, misappropriating and willfully misapplying said 
warehouse receipts, the cotton represented thereby, and 
any money or proceeds obtained therefrom, and with 
the further fraudulent and dishonest intent then and 
there by him entertained, of thereby causing a loss to 
said California Cotton & Factorage Company of 
money, securities and personal property, for which 
it would be, and has, become responsible to the plaintiff 
herein, said J. B. Sears applied to, and secured from 
the plaintiff the warehouse receipts then in its posses- 
sion, held as collateral security for the payment of 


The Citizens National Bank of Los Angeles. 129 


said drafts and acceptances and obtained by it in the 
manner hereinbefore found. That at said time, and 
as a part of the same transaction, in acknowledgment 
of the delivery to him of said warehouse receipts, said 
ie. Sears executed and celivered to the plaintiff 
herein certain written instruments then and there des- 
jonated as trust receipts; that during all.of the time 
between said 19th day of November, 1920, and said 
Pemedav of April, 1921, said J. B. Sears executed and 
delivered to the plaintiff eighty-seven (87) of said 
Biiet receipts, which trust receipts, other than the 
number and date thereof, and the amount of ware- 
house receipts mentioned therein, were of the follow- 
ing tenor and effect: 
“Caifornia Cotton & Factorage Co. INOe77 
Cotton 
ws i RECEIPT 
Los Angeles, California, Nov. 19, 1920 

Received in trust from the 
The Citizens National Bank of Los Angeles Bank of 
Los Angeles documents, described below, the purpose 
being to secure delivery of the shipments and secure 
outbound documents therefor, which shall be returned 
to said bank in cancellation of this receipt. 
B/L. No.———No. B/C————Mark 

CALIFORNIA COTTON & FACTORAGE CO. 

J. B. Sears Migr, 


(Compress or Yard Receipts 
25 B/C Attached. 
Mei. 2675.25” 
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That said J. B. Sears at the time of receiving said 
warehouse receipts and executing and delivering said 
trust receipts, as herein found, and prior and subse- 
quent thereto represented to the plaintiff, its officers 
and agents, that, in order to make and complete sales 
of the cotton covered by said warehouse receipts, it 
would be necessary to surrender said warehouse re- 
ceipts to the persons, firms or corporation issuing the 
same and obtain possession of and deliver said cotton 
to the common carriers of freight over which ship- 
ments of said cotton would be made to the purchasers 
thereof, receiving in exchange therefor bills of lading 
of said common carriers; that upon any such exchange 
being made he, the said J. B. Sears, would immedi- 
ately thereafter return said bills of lading to the plain- 
tiff herein, and at such time take up the trust receipt 
or trust receipts given by him to the plaintiff at the 
time and in acknowledgment of the delivery to him 
of warehouse receipts covering cotton sold, as afore- 
said. That in said manner, and pursiiant to ae 
fraudulent and dishonest plan and scheme, said J. B. 
Sears, at various times and irregular intervals, pro- 
cured from the plaintiff herein between the said 19th 
day of November, 1920, and said 25th day of April, 
1921, fourteen hundred and seventy-six (1476) ware- 
house receipts for fourteen hundred and seventy-six 
(1476) bales of cotton, and issued and delivered to 
the plaintiff, in acknowledgment thereof, eighty-seven 
(87) of said trust receipts. 
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That subsequent to said 19th day of November, 
220, and prior to said 3rd)day of May, 1921, at 
various times and irregular intervals between said 
dates, said J. B. Sears, then and there the duly and 
regularly appointed, qualified and acting secretary of 
said California Cotton & Factorage Company, acting 
as such within the scope of his authority and the 
course of his employment, without the knowledge of 
said California Cotton & Factorage Company, or any 
of its officers or agents other than said J. B. Sears, 
pursuant to said frvaudlent and dishonest plan and 
scheme by him entertained as hereinbefore found, 
iraudulently and dishonestly converted, misappropri- 
ated and willfully misapplied ten hundred ninety-one 
(1091) of said iourteen hundred and _ seventy-six 
(1476) warehouse receipts and ten hundred ninety- 
one (1091) bales ot cotton represented thereby in the 
manner following, that 1s to say: said J. B. Sears, hav- 
ing obtained said warehouse receipts in the manner and 
ior the purpose hereinbefore found, sold said cotton 
covered by said receipts to various and divers pur- 
chasers of cotton throughout the United States; that 
thereupon said J. B. Sears surrendered said ware- 
house receipts, or caused said warehouse receipts to be 
surrendered to the persons, firms or corporations issu- 
ing the same, secured possession of and delivered said 
cotton, or caused possession and delivery of said cotton 
to be made to common carriers of freight at various 
points in the states of California and Arizona, for 
shipment and delivery to the purchasers thereof, and 
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received from said common carriers bills of lading for 
said shipments of cotton. That said J. B. Sears imme- 
diately thereafter, 1n violation of his duties as secre- 
tary of said California Cotton & Factorage Company, 
and in violation of his promises and representations 
to the plaintiff, and in violation of the terms of said 
trust receipts, delivered by him to the plaintiff, all as 
herein found, but pursuant to said fraudulent and dis- 
honest plan and scheme found herein, attached said 
bills of lading, or caused said bills of lading to be at- 
tached, to sight drafts prepared by him or under his 
direction and drawn upon the purchasers of said cot- 
ton by the California Cotton & Factorage Company 
and in favor of the Citizens National Bank of Los 
Angeles, and thereupon presented, or caused to be pre- 
sented, said sight drafts with bill of lading attached 
for approval, acceptance and the immediate issuance 
of credit thereon to an ofhcer of said bank other than 
the officer from whom said J. B. Sears had obtained 
said warehouse receipts and to whom he had delivered 
said trust receipts as hereinbefore found, and repre- 
sented to said officer or officers to whom said sight 
drafts and bills of lading were presented as herein 
found, that the cotton covered by said sight drafts and 
bills of lading was cotton belonging to said California 
Cotton & Factorage Company and willfully failed to 
disclose to said officer or officers the fact, as herein 
found, that said bank then held trust receipts of said 
California Cotton & Factorage Company given by said 
J. B. Sears under the circumstances and for the pur- 
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poses as hereinbefore found, covering the cotton de- 
scribed in said bills of lading attached to said sight 
drafts. That thereupon said J. B. Sears, having first 
secured the approval of said officer of said bank to said 
sight draft with bill of lading attached as_ herein 
found, deposited, or caused to be deposited, said sight 
drafts with bill of lading attached with a teller of said 
plaintiff bank, and received at that time from said 
teller and from said bank credit upon the account of 
said California Cotton & Factorage Company for the 
amount of said sight draft. That at the same time 
said J. B. Sears presented, or caused to be presented, 
to a teller of said bank the bank pass-book of said 
California Cotton & Factorage Company and there 
was entered therein by said teller as a deposit in said 
bank to the credit of the account of said California 
Cotton & Factorage Company an amount equal to the 
amount of said sight drafts; that said J. B. Sears im- 
mediately thereafter, pursuant to said fraudulent 
scheme hereinbefore found, falsified the books and 
accounts of said California Cotton & Factorage Com- 
pany by entering, or causing to be entered therein, 
the various amounts of money received from the vari- 
ous sales of cotton made and carried out as herein 
found and the various amounts shown as having been 
deposited and the various credits entered, as herein 
found, upon the bank pass-book of said California 
Cotton & Factorage Company as moneys and funds 
belonging entirely without limitation of any kind to 
said California Cotton & Factorage Company; and 
then and there willfully failed to enter in said books 
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of said California Cotton & Factorage Company any 
entry or memorandum showing that said warehouse 
receipts had been secured as herein found. or that 
any trust receipts had been issued as herein found, or 
that said moneys and credits entered in_ said 
bank pass-book were received in the manner as herein 
found, and that at that time or thereafter willfully 
failed to make, or cause to be made, any other entry 
or memorandum indicating that said funds or moneys 
were charged with any trust, or were in any manner 
money or funds other than the absolute and unen- 
cumbered funds of said California Cotton & Factorage 
Company. 

That during and following the transaction of said 
J. B. Sears, as herein found, said J. B. Sears Gaye 
quently represented to said California Cotton & Fac- 
torage Company, its officers and directors, that said 
various sums of money and said credits entered upon 
said bank pass-book and books of account of said 
California Cotton & Factorage Company as_ herein 
found, were the funds and moneys of said California 
Cotton & [actorage Company made or accumulated by 
said J]. B. Sears in the conduct of the affairs of said 
California Cotton & Factorage Company, and though 
well knowing of the disposition and sale of said ware- 
house receipts and cotton in the manner as herein found, 
said J. B. Sears, on inquiry made of him, represented 
to the plaintiff and its officers at various and divers 
times between said 19th day of November, 1920, and 
said 3rd day of May, 1921, that the said Caliernia 
Cotton & Factorage Company still retained and that 
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he, the said J. B. Sears, as secretary of said California 
Cotton & Factorage Company, still had in his custody 
in the vaults and files of said California Cotton & 
Factorage Company all and every the various ware- 
house receipts surrendered to him by said. plaintiff, 
as hereinbefore found. That the California Cotton & 
Factorage Company and the Citizens National Bank 
of Los Angeles and the directors and officers of each 
of said corporations beheved, acted upon and were 
deceived by said dishonest and fraudulent representa- 
tions and statements of said J. B. Sears, as herein 
found. 

That said ten hundred and ninety-one (1091) bales 
of cotton disposed of by said J. B. Sears in the man- 
ner as herein found were at the time of such fraudu- 
lent and dishonest conversion, misappropriation and 
willful misapplication, as herein found, of the reason- 
able value of sixty-five thousand five hundred and 
minety-four dollars and sixty-two cents ($60,594 62), 
which amount was credited to the account of said Cali- 
forma Cotton & Factorage Company with the plaintiff 
herein, in the manner herein found. 

VILL. 

That subsequent to said 19th day of November, 
1920, and prior to said 3rd day of May, 1921, and 
at various times and irregular intervals between said 
dates, pursuant to said fraudulent and dishonest plan 
and scheme hereinbetore found, and contemporaneous 
with the several fraudulent and dishonest conversions, 
misappropriations and willful misapplication of said 
warehouse receipts, the cotton represented thereby, the 
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bills of lading for the same, and the moneys and 
credits realized therefrom, and the false and fraudu- 
lent representations made and the deceit practiced by 
said J. B. Sears upon the California Cotton & Fac 
torage Company and the plaintiff and their, and each 
of their, officers and directors, all as herein found, said 
J. B. Sears, continuing to act within the scope of his 
authority and the course of his employment as secre- 
tary of said California Cotton & Factorage Company, 
fraudulently and dishonestly converted, miusappro- 
priated and willfully misapplied the moneys and funds 
placed to the credit of said California Cotton & Fac- 
torage Company following the various dishonest and 
fraudulent sales of cotton and dispositions of ware- 
house receipts and bills of lading, all as herein found, 
by using said moneys and funds for the purpose of 
dealing and speculating in cotton in the name of said 
California Cotton and Factorage Company and con- 
ducting such dealings and speculations at a loss and 
paying said losses out of said moneys and funds and 
in the payment of claims and demands incurred by 
said J. B. Sears in said dealings and speculations in 
cotton. 

That no part of said sum of sixty thousand five hun- 
dred and ninety-four dollars and_= sixty-two cents 
($60,594.62), or of any other moneys or funds was 
used by said J. B. Sears, or by any other person in the 
payment or satisfaction either in whole or in part of 
any one or more of said eighty-seven (8/7) drafts 
and acceptances of the California Cotton & Factorage 
Company held by the plaintiff, as herein found. That 
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lipon the death of said J. B. Sears, there were de- 
livered to the plaintiff herein three hundred eighty-five 
(385) of the fourteen hundred seventy-six (1476) 
Warehouse receipts obtained by said J. B. Sears, as 
herein found, being warehouse receipts remaining at 
taetime of his death in the hands of said J.B. Sears 
as secrctary of said California Cotton & Factorage 
Company. That said three hundred eighty-five (385) 
warehouse receipts, together with the three hundred 
eighty-five (385) bales of cotton represented thereby, 
were at the time of their delivery by said plaintiff to 
said J. B. Sears, in the manner and for the purposes 
as herein found, of the reasonable value of twenty- 
one thousand eight hundred ninety-three dollars and 
thirty-four cents (21,893.34). 

That, relying entirely upon said false and fraudulent 
representations of said J. B. Sears herein found, and 
said deceits by him practiced upon it and them, as 
herein found, said California Cotton & Factorage 
Company, its directors and officers, continued the busi- 
ness of the said California Cotton & Factorage Com- 
pany, and consented to said J. B. Sears, subsequent to 
said 19th dav of November, 1920, continuing to act as 
the secretary of said company and to continue to per- 
form the acts and things necessary in carrying out the 
business of said California Cotton & Factorage Com- 
pany, and to continue to deal and speculate in cotton 
and to incur indebtedness and contract financial obli- 
gations im connection therewith, as herein found. That 
said California Cotton & Ifactorage Company, its direc- 
tors and officers, would not have consented to con- 
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tinuing the business of said California Cotton & Fac- 
torage Company subsequent to the 19th day of No- 
vember, 1920, neither would they have consented to 
said J. B. Sears continuing to act as secretary of said 
California Cotton & Factorage Company after said 
date, neither would they, subsequent to said date, have 
consented to said J. B. Sears conducting any dealings 
or speculations in cotton, nor in incurring any indebt- 
edness, nor contracting any financial obligations upon 
its behalf had it, or any of its directors or officers 
other than said J. B. Sears, known of the frauds, de- 
ceits, dishonesties, wrongful conversions, misappro- 
priations and willful misapplications, or any of them, 
being practiced upon them and upon said Citizens Na- 
tional Bank of Los Angeles by said J. B. Sears, all as 
found herein. 
IX. 

That due to, growing out of, and because of the 
fraud, dishonesty, wrongful abstraction and willful 
misapplication of said warehouse receipts, the cotton 
held thereunder, said bills of lading and the money, 
proceeds and credits realized from the sale and dis- 
position thereof by said J. B. Sears as secretary of said 
California Cotton & Factorage Company in the man- 
ner herein found, said California Cotton & Factorage 
Company has sustained a loss and has become, and 1s, 
responsible to the plaintiff herein in the amount of 
sixty thousand five hundred and ninety-four dollars 
and sixty-two cents ($60,594.62), with interest thereon 
at the rate of seven per cent. (7%) per annum from 
and after thé. 25th day of Apr 1921. 
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XS, 

That following said fraudulent, dishonest, wrongful 
and willful misappropriations and misapplications by 
said J. B. Sears of the moneys, securities and personal 
property of said California Cotton & Factorage Com- 
pany, as herein found, said California Cotton & Fac- 
torage Company immediately upon the discovery by it 
of the loss sustained and responsibility incurred, as 
herein found, and within ten (10) days after such 
discovery, notified said Maryland Casualty Company, 
defendant herein, at its home office at Baltimore, 
Maryland, by telegraph and by registered letter of 
such loss sustained and of such responsibility incurred 
as herein found, and within ninety (90) days after 
the date of said notice of loss filed with said Mary- 
land Casualty Company at its home office at Baltimore, 
Maryland, an itemized statement of said loss sustained 
and said liability incurred, as herein found, and there- 
after, and upon the request of said Maryland Casualty 
Company, produced for investigation all books, vouch- 
ers and evidence in the possession of said California 
Cotton & Factorage Company, and the same were 
thereafter investigated by said Maryland Casualty 
Company. 

That said J. B. Sears shot himself on Saturday 
morning, the 30th day of April, 1921, and died from 
the effects thereof on Wednesday, the 3rd day of May, 
9211 . 

That, notwithstanding the service of said notices 
upon the defendant herein by said California Cotton 
& Factorage Company, said defendant has failed and 
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refused, and still fails and refuses, to reimburse said 
California Cotton & Factorage Company for the loss 
it has sustained and responsibility to others it has in- 
curred under the terms of said bond, by reason of the 


fraud, dishonesty, wrongful abstraction and willful 
misapplication on the part of said J. B. Sears while 
in the performance of his duties as secretary of said 
California Cotton & Factorage Company, as herein 
found. 

WE, 

That heretofore on the 9th day of May, 1922, the 
plaintiff herein obtained a judgment against said Cali- 
fornia Cotton & Factorage Company in the amount of 
ninety thousand two hundred eighty-one dollars and 
one cent ($90,281.01) in the Superior Court of the 
State of California, in and for the county of Los An- 
geles, said judgment being entered in book 535 at page 
30 of the records of judgments of said Los Angeles 
county, state of California; that said judgment was 
founded in part on drafts accepted by said California 
Cotton & Factorage Company and trust receipts substi- 
tuted by said J. B. Sears for said warehouse receipts, 
as herein found. 

XAT. 

That on the Ist day of September, 1921, Calitonm- 
Cotton & [Tactorage Company by an instrument in 
writing assigned, transferred and set over to the plain- 
tiff all its right, title or interest in and to that certain 
bond hereinbefore in finding No. 3 described and set 
forth at length, and in and to all moneys due or to 
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become due thereunder, including all claims, demands, 
causes of action, or choses in action, in every clause, 
article or things in said bend contained. 

KYM. 

It is not true that subsequent to said 26th day of 
December, 1919, and prior to the 3rd day of May, 
1921, and at various times between said dates, and 
during the term of said bond and while the same was 
in full force and effect, said J. B. Sears, then and there 
the duly and regularly appointed, qualified and acting 
secretary of said California Cotton & Factorage Com- 
pany, acting as such within the scope of his authority 
and in the course of his employment, without the 
knowledge of said California Cotton & Factorage Com- 
pany or any of its officers or agents other than said 
J. B. Sears, fraudulently, dishonestly, wrongfully or 
willfully converted and applied five thousand five hun- 
dred and three dollars and eighty-eight cents ($5,- 
503.88), or any money whatsoever, of said California 
Cotton & Factorage Company to his own uses and 
purposes, or in satisfaction of his personal obligations, 
as alleged in the plaintiff's second cause of action. 

XIV. 

That it is provided in paragraph 7, subdivisions A 
and B, of a statement signed “California Cotton & 
Factorage Company, by T. J]. West, Treasurer,” which 
statement accompanied the application of said J. B. 
Sears for said bond, as follows: 
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7 (a) liapplicant’s dumics (a) Cash be in bank. 
embrace the-custeds, of 
CASH, state LARGEST 
amount likely to be under 
his or her control at any 
one time. 


(b) For what length of (b) No cash in per- 
time is applicant apt to sonal control, only as 
have control of such _ checks may be issued 
amount? or received for deposit. 


(c) Will applicant have (c) 
control of securities? 


(ad)imlis so, state valiterer (d) Negotiable all of 
same, whether negotiable, them and under his 
and if such securities are control. 
under joint control with 
some other officer. 


That it is not true that said J. B. Sears, with the 
knowledge and consent of said California Cotton & 
Factorage Company and of its officers, other than said 
J. B. Sears, handled all or any of the cash of said 
California Cotton & Factorage Company for such use 
or purpose as said J. B. Sears deemed best, and it is 
not true that with the knowledge or consent of said 
California Cotton & Factorage Company, or any of 
its officers, other than said J. B. Sears, all or any of 
the cash of said corporation was handled by said J. B. 
Sears without being required to render an account for 
the same, or without being required by said California 
Cotton & Factorage Company, or its officers, to make 
an audit of all or any of said cash so handled, or with- 
out any process of bookkeeping, so as to furnish in- 
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formation to said defendant as to the disposition of 
the moneys of said California Cotton & Factorage 
Company. That said J. B. Sears kept in the safe of 
said California Cotton & Factorage Company funds of 
said company, in an amount never over fifty dollars, 
and used said funds to pay the petty expenses of the 
operation of said office, and that all other funds and 
receipts of said company were deposited in said bank. 
Bue 

That it is provided in said paragraph 8, subdivision 
A of said statement accompanying the application of 
said J]. B. Sears, as hereinbefore found, as follows: 


8 (a) Will applicant be (a) All things paid 
athorized to pay out of by check. 
mre CASH in his or her 
custody any amount on 
your account? 


(b) in what manner is (b) By-Laws. 
such authority given? 


{t is not true that, with the knowledge or consent of 
said California Cotton & Factorage Company, or its 
officers, the said J. B. Sears was permittted to use or 
did use the cash of said California Cotton & Factorage 
Company in such manner as he deemed best. 

XVI. 

That it is provided in paragraph 12 of said state- 
ment accompanying the application of said J. B. Sears, 
as hereinbefore found, as follows: 
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i2 (a) At what intervals (a) At least oncemim 


will applicants books, ac- BOOKS 

counts, stock and securi- every CHECKED months. 
ties be inspected and UP BAGH 

audited and verified with MONTH 

funds on hand or in 

bank ? 


(b) At what intervals (b) At least once 
and in what manner will WE HAVE NO SUCH 
outstanding accounts, as ACCOUNT: 
shown by applicant’s books in every months. 
or reports, be verified? 


(c) If salesman or col- (c) 
lector, how often do you 
bill the trade direct? 


(d) By whom will above (d) T. J. WEST, 
inspections and audits be TREASURER 
made? official capacity. 


That said T. J. West, treasurer of said California 
Cotton & Factorage Company, a cotton dealer of many 
years experience, visited the office of said California 
Cotton & Factorage Company semi-monthly during the 
term of said bond as herein found, and at such times 
conferred with said J. B. Sears respecting the business 
of said company and checked over the books of said 
company, but not in detail at any time, examining the 
cotton account, being the purchase and sales cotton 
accounts, showing the cotton bought and sold, and at 
said times examined the records disclosing the amount 
of cotton bought, the amount of cotton sold, the num- 
ber of bales unsold, the entries respecting the hedging 
of the same, and also examined the cash account and 
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the acceptance account, together with the cotton tickets 
indicating the number of bales of cotton on hand, and 
compared the same and determined that they corre- 
sponded to the acceptances in the plaintiff bank; and 
at such times said T. J. West checked the books of said 
company for the purpose of determining the amount 
of money owing by said company to said Citizens Na- 
tional Bank, and examined the statements and books 
of said company to observe and did observe the amount 
of cotton purchased and the number of cotton tickets 
and bales of cotton on hand and examined the ledger 
books of said company and the various accounts there- 
in, including the cotton account, and checked the same 
with the bookkeeper’s statement furnished at the end of 
each month. That a report of the condition of the 
business of said California Cotton & Factorage Com- 
pany was prepared by the bookkeeper of said company 
under the direction of said J. B. Sears on the first day 
of each month during the time covered by said bond 
as herein found. That said monthly reports were de- 
livered to said J. B. Sears by said bookkeeper. That 
one copy of said monthly report was kept in the office 
of said California Cotton & Factorage Company and 
one copy thereof was shown monthly to the president 
of said corporation and examined by him. That said 
T. J. West checked the accounts of said company, in- 
cluding the bank account, semi-monthly by said state- 
ments rendered by the bookkeeper as herein found. 
That other than as herein found no audit was made of 
the books, accounts, stocks and securities of said 
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California Cotton & Factorage Company and no in- 
spection, audit or verification of the funds on hand 
or in bank of said California Cotton & Factorage Com- 
pany was made at any time by said company, or any of 
its Officers. That it is not true that 1f an audit Wiad 
been made each month, as provided in the contract 
between the California Cotton & Factorage Company 
and said defendant, it would have revealed the facts 
as herein found, and that the loss herein found to 
have been sustained could have been checked, lessened 
and stopped. 
val. 

That other than the notices sent by said California 
Cotton & Factorage Company to the defendant, as 
hereinbefore in finding No. X found, no notice, knowl- 
edge or information was furnished to defendant by 
said California Cotton & Factorage Company, or by 
the plaintiff herein. That until May 19th, 1921, no 
notice, knowledge or information concerning the same 
was furnished to the defendant by said California Cot- 
ton & Factorage Company, or by the plaintiff herein. 
That said California Cotton & Factorage Company, or 
the plaintiff herein, did not discover the loss occa- 
sioned to said California Cotton & Factorage Company 
by said acts of said J. B. Sears, as herein found, until 
the 19th day of May, 1921. 

XVIII. 

It is not true that the verbal notice to defendant of 
the loss of said California Cotton & Factorage Com- 
pany, as herein found, was more than twenty-one days 
after the discovery of the loss sustained by said Cali- 
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fornia Cotton & Factorage Company, through the acts 
of said J. B. Sears, as herein found. but the court 
fnds that the verbal notice to defendant of said loss 
was given on the day of the discovery of said loss by 
said California Cotton & Factorage Company. 

AIK. 

It is not trwe that all of the monevs of said Cali- 
fornia Cotton & Factorage Company handled by said 
J. B. Sears were used in or for the purchase oi cot- 
ton or other commodities or on behalf of or which be- 
came the property of said California Cotton & Fac- 
torage Company. or for the purpose of paying the ex- 
pense Or cost Of operation of said Californit Cotton & 
Factorage Company. 

It is provided in said statement accompanying ap- 
plication of said |. B. Sears, as hereinbefore found. as 
tollows: 

It is agreed that the above answers are warranties 
and constitute the basis of and form a part of the 
consideration of the bond executed. or about to be 
executed, bv the Marvland Casualty Company in favor 
of the undersigned. upon the person above named. and 
also all continuations or renewals thereof. or substi- 
tutions therefor, until superseded bv other written 
answers similarly turnished to and accepted by said 
company. 

It is not true that the warranties in and by said 
statement signed, as hereinbetore tound. were untrue 
or broken in all or any of the respects alleged in de- 
Iendant’s answer, and it ts not true that defendant is 
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or has been released from all or any of the obligations 
for lability to plaintiff as herein found upon or under 
said bond. 
DO 

It is not true that the loss occurring to said Cali- 
fornia Cotton & Factorage Company, as herein found, 
was with full knowledge or with any knowledge of 
said California Cotton & Factorage Company, or anv 
of its officers or agents, at the time of said loss, other 
than said J. B. Sears. It is true that said loss, as hene= 
in found, was with the full knowledge at the time of 
said loss of said J. B. Sears, and with the consent and 
due to the acts of said J. B. Sears. It is not true that 
said California Cotton & Factorage Company has 
breached any of the warranties of said bond or has 
done anything contrary to or in violation of the terms 
of said statement accompanying the application of said 
bond that produced or was the cause of the loss herein 
found to have been sustained by said California Cot- 
ton & Factorage Company, and it is not true that said 
loss as herein found to have been sustained by said 
California Cotton & Factorage Company would not 
have occurred had said California Cotton & Factor- 
age Company observed the conditions of said bond and 
written statement. 

XXI. 

The California Cotton & Factorage Company was 
organized under the laws of the state of California on 
or about August 12, 1919, with an authorized capital 
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of fifty thousand dollars ($50,000.00), and that the 
officers thereof were as follows: 

T. W. McDevitt, President ; 

C. W. Hartke, Vice-President: 

J. BeSears, Secretary: 

T. J. West, Treasurer, 
and that said directors were as follows: 

T. W. McDevitt; 

C. W. Hanile: 

Je By Sears: 

Te). Wiest 

JP. Condun, 
that no stock was issued by said corporation until on 
or about January 29, 1920, when stock certificates 
were issued as follows: 

496 shares to said T. J. West: 

1 share to said T. W. McDevitt; 

1 share to said J. P. Conduit; 

1 Share to said |..B. Sears: 

1 share to said C. W. Hasitke, 

That on December 1, 1920, the said T. J. West sold 
his said 496 shares of stock to said J. B. Sears. That 
upon said Ist day of December, 1920, said T. J. West 
surrendered all of his stock certificates, and that the 
same were cancelled and new certificates for 496 shares 
dated May 24th, 1920, were delivered to the said J. B. 
Sears, who later in said month of December, 1920, de- 
livered to said T. J. West, in consideration of the sale 
and surrender to him of said stock, a promissory note 
endorsed by said J. B. Sears, in the principal amount 
of twenty thousand dollars ($20,000.00). That it was 
known to said California Cotton & Factorage Com- 
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pany and all its officers and agents that said T. J. 
West had sold and transferred his said stock to said 
J. B. Sears, and that said J. B. Sears was the manager 
and agent and in charge of the entire business affairs 
of said California Cotton & Factorage Company. but 
it was not known at said time by said officers, or any 
of them, that said business was being run at a loss. 
All of said officers of said California Cotton & Fac- 
torage Company, including said T. J. West, and ex- 
cepting said J. B. Sears, believed and said T. J. West 
and the president of said California Cotton & Factor- 
age Company had been informed by said J. B. Sears, 
that said business was being run at a profit. 

That the officers of said California Cotton & Factor- 
age Company on or about December 1, 1920, knew 
that the price of cotton was down; that debts and 
obligations to plaintiff herein and other corporations, 
partnerships and persons were being incurred, and that 
some of said debts were due and some of said obliga- 
tions and indebtedness had been unpaid. It is not true 
that all or any of the acts or conduct of the affairs of 
said California Cotton & Factorage Company by said 
J. B. Sears herein found to have been fraudulently 
and dishonest!y conducted by him were at all of the 
times or at any time prior to May 19, 1921, or known 
by said California Cotton & Factorage Company, or 
by any of its officers, other than said J. B. Sears, to 
have been dishonest and fraudulent as herein found. 

That on and after December 1, 1920, said Jf. B. 
Sears became and was the practical owner of the 
entire assets and business of said California Cotton & 
Factorage Company, and that for all practical pur- 
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poses, on and after said last mentioned date, said 

California Cotton & Factorage Company became and 

was a corporation sole, to-wit, the said J. B. Sears, 

and that said corporation continued to act as a corpora- 

tien ‘sole, to-wit. said J. B. Sears, from and after De- 

cember 1, 1920, until on or about May 3, 1921. 
XXII. 

It is not true that the defendant has requested, and 
that the California Cotton & Factorage Company has 
refused to produce its books, papers, documents, 
vouchers, minutes, by-laws, and correspondence for in- 
spection. It is true that said documents upon the de- 
mand of the defendant herein were within a reason- 
able time after such demand produced for the inspec- 
tion of and were inspected and audited by officers of 
said defendant. It is not true that the California Cot- 
ton & Factorage Company, or any of its officers or 
agents other than said J. B. Sears, had knowledge of 
any correspondence from the plaintff herein respect- 
ing the amount of money due said plaintiff from said 
California Cotton & Factorage Company until on or 
about May 1, 1921, and it is not true that prior to the 
19th day of May, 1921, the officers or agents of said 
California Cotton & Factorage Company, excepting said 
J. B. Sears, had any notice or knowledge or informa- 
tion of the fraudulent and dishonest acts of said J. B. 
Sears alleged in said complaint and herein found to 
be true. 

XXIII. 

It is true that said J. B. Sears was the general 

manager of said California Cotton & Factorage Com- 
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pany. It is not true that said Company had no meet- 
ing of its Board of Directors and it is not true that 
said company had no minutes of its meetings; and it 
is not true that the Board of Directors did not meet 
upon notice, or otherwise. It is not true that said com- 
pany has no minutes of its meetings, and it is not true 
that said Board of Directors had no meetings. It 
is true that said J. B. Sears as the general manager 
and as the secretary of said California Cotton & Fac- 
torage Company, at all times had notice and know!- 
edge of all acts and transactions by and between said 
California Cotton & Factorage Company and the plain- 
tiff herein. It is not true that said California Cotton 
& Factorage Company failed or refused to carry out 
the terms or any of the terms of said bond herein 
found to have been given by the defendant herein. 
MXGV. 

That of the eighty-seven (87) sight drafts accepted 
by said J. B. Sears, between the 19th day of Novem- 
ber, 1920, and the 25th day of April, 1921, in the man- 
ner and for the purposes as herein found, twenty-five 
(25) of said eighty-seven (87) sight drafts had been 
accepted by said J. B. Sears prior to December 1, 1920, 
which twenty-five (25) sight drafts are in the total 
amount of twenty-nine thousand three hundred thirty- 
seven dollars and ninety-nine cents ($29,337.99). 

That of the fourteen hundred and_ seventy-six 
(1476) warehouse receipts for fourteen hundred and 
seventy-six (1476) bales of cotton attached to said 
eighty-seven (87) sight drafts and delivered by the 
plaintiff to said J. B. Sears, in the manner and for the 
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purposes as herein found, four hundred and fifty-five 
(455) warehouse receipts for four hundred and fifty- 
five (455) bales of cotton were attached to said twenty- 
five (25) sight drafts accepted prior to December 1, 
1921. That said four hundred and fifty-five (455) 
warehouse receipts, together with the four hundred 
and fifty-five (455) bales of cotton represented there- 
by, at the time of their delivery bv said plaintiff to 
said J. B. Sears, as herein found, were of the reason- 
able value of twenty-nine thousand three hundred 
thirty-seven dollars and ninety-nine cents ($29,337.99). 

That of the eighty-seven (87) trust receipts deliv- 
ered by said J. B. Sears to the plaintiff herein, be- 
tween the 19th day of November, 1920, and the 25th 
day of April, 1921, in the manner and for the pur- 
poses as herein found, the first twenty-five (25) of said 
eighty-seven (8/7) trust receipts were executed and de- 
livered by said J. B. Sears prior to December 1, 1920, 
which twenty-five (25) trust receipts covered said 
four hundred and fifty-five (455) warehouse receipts 
for said four hundred and fifty-five (455) bales of 
cotton. 

@iiat upon the death of said J. B. Sears, as hérein 
found, said California Cotton & Factorage Company 
returned to the plaintiff herein seventy-six (76) of 
said four hundred and fifty-five (455) warehouse re- 
ceipts for seventy-six (76) of said four hundred and 
fifty-five (455) bales of cotton delivered to said J. B. 
Sears @s setretarv of said Califormia Cotton & Fac- 
torage Company prior to December 1, 1920, in the 
manner and for the purposes as herein found. That 
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at the time of their delivery by said plaintiff to said 
J. B. Sears, as herein found, said seventy-six (76) 
warehouse receipts and said seventy-six (76) bales of 
cotton represented thereby, were of the reasonable 
value of five thousand and fifty-six dollars and two 
cents ($5,086.02). 


CONCLUSIONS Gi aay 


From the foregoing facts the court concludes, as a 
matter of law: 

1. That plaintiff is entitled to judgment against the 
defendant on the first cause of action herein in the 
amount of twenty-four thousand three hundred and 
twenty-one dollars and ninety-seven cents ($24,321.97), 
with interest thereon at the rate of seven (7) per 
cent. per annum from the 15th day of October, 1921, 
and costs of suit incurred herein. 

2. That the plaintiff is not entitled to judgment 
against the defendant in the second cause of action 
herein, and that the plaintiff take nothing against the 
defendant under said second cause of action. 

3. That the plaintiff is entitled to its costs incurred 
herein. 

Let judgment be entered accordingly. 

Done in open court this 7 day of February, 1925. 

Wm P James 
Judge. 

[Endorsed]: ORIGINAL No. 1124 Civ. IN THE 
United States Distriet Gourt Southern Wistrict ta 
California Southern Division The Citizens National 
Bank of Los Angeles. Plaintiff, vs. Maryland Casualty 
Company, a Corporation, Defendant. FINDINGS OF 
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FACT AND CONCLUSIONS OF LAW. Receipt of 
a copy of the within is hereby admitted this day of 25th 
Feb 1925 Bicksler Smith & Parke Attorney for Deft 
FILED MAR 7 1925 CHAS. N. WILLIAMS, Clerk 
By Edmund L, Smith Deputy Clerk HUNSAKER, 
BRITT & COSGROVE 1031-1044 Title Insurance 
Building Fifth and Spring Streets LOS ANGELES, 
See. Aitormeye for............ 


i rake DISTRICT COURT OF THE UNITED 
SI ATES SOUTHERN: DISTRICT OF 
CALIFORNIA, SOUTHERN 
DIVISION 


ie CITIZENS NATIONAL ) 
peek. OF LOS ANGELES,  ) 
) 
Plaintiff, ) 

) Neos 1124 Civa 

-VS- :OBJECTIONS TO 
) FINDINGS 

MARYLAND CASUALTY  ) 
COMPANY, ) 
) 
Defendant. ) 


The defendant objects to the Findings as proposed 

by plaintiff in the following particulars: 
r. 

That portion of Finding VII. contained between 
Lines 18 and 25, Page 13 also Finding IX. as con- 
tained on page 15, for the reason that the cotton com- 
pany was obligated under its trust receipt to return 
to plaintiff's bank only the “out-bound documents” 
(that is, the price realized on re-sale) of the 1091 
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bales of cotton. The sum of $60,594.62, as set forth 
in the portion of Findings objected to, was the orig- 
inal cost price of the cotton and not the re-sale price. 

Defendant objects to that portion of Finding XXIV. 
contained on Lines 12 and 13 of page 27. for the 
reason that the value to be placed on the cotton tickets, 
so far as plaintiff bank is concerned, is the amount of 
the “out-bound Documents” (that is, the amount for 
which the cotton was sold). It must be admitted that 
if the “out-bound documents” (that is, re-sale price of 
the cotton) had been returned to the bank, the trust 
obligation would have been discharged. The trust 
receipt expresslv provides that the return of the “out- 
bound documents” shall be in cancellation of the trust 
receipt. 

For the same reason defendant objects to the Con- 
clusion of Law I., page 28, for the reason that the 
amount therein specified is the purchase price of the 
cotton and not the amount of the “out-bound docu- 
ments” (that is, re-sale price). (The auditor’s report 
filed in the action indicates the face value of the out- 
bound documents (that is, re-sale price of the cotton 
tickets) which were not returned to the bank and the 
exact amount can be ascertained). 

Jul, 

Defendant objects to and asks that all that portion 
of Finding VI. contained between Lines 17 to the 
words “as aforesaid” in Line 32, Page 9 be stricken; 

Also that portion of Finding VII. contained on 
Lines 15 to 19, Pag@e It, and beginnime arith Wie 
words “and represented” on Line 15, and ending with 
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the words “Factorage Company” on Line 19, be 
stricken ; 

For the reason that the evidence shows that Sears 
made no representations in person or otherwise to any 
officer or officers of the plaintiff bank. All of the 
officers of plaintiff bank who testified, stated that at 
no time did Sears ever make any representations to 
them at the time he secured their approval for the 
deposit of the out-bound documents in the checking 
account and receiving a cash credit thereon. 

\ghe 

Defendant objects and asks that there be stricken 
from Finding VII. that portion beginning with the 
words “Falsified the books” on Line 8, page 12, and 
ending with the words “Factorage Company” on Line 
16 of said page, for the reason that there is no evi- 
dence that any of the records of the corporation were 
falsified. The only evidence and the only contention 
of plaintiff was that there had been a failure to enter 
certain transactions 1n the books, which failure is par- 
ticularly set forth in Finding VII. 

ie 

Defendant objects to and asks that the following 

be stricken: that portion of Finding VI. commencing 


‘é 


with the words “with the intent” on Line 7, Page 8 
and ending with the words “plaintiff herein” on Line 
14, for the reason that there is no evidence to show 
that Sears, when he obtained the cotton tickets from 
the bank, did so with any fraudulent or dishonest in- 
tent, but on the contrary the evidence shows, and 


particularly the letter of September eighth furnished 
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by the cotton company to the bank, that the substitu- 
tion of trust receipts for cotton tickets was pursuant 
to a plan approved of both by the cotton company and 
by the bank; further, that such is the usual and cus- 
tomary way of handling such transactions; and fur- 
ther, Mr. McDevitt, president of the cotton company, 
testified that he knew that was being done and ap- 
proved thereof. The letter of September eighth ex- 
pressly provides for just such substitution. Mr. Mc- 
Devitt testified that the only thing which Sears did 
that was not known to or approved of by the cotton 
company was his failure to return to the bank the “‘out- 
bound document”’ (that is, re-sale price of the cotton) 
directly in discharge of the trust receipts. 

For the same reason defendant objects to and asks 
that that portion of Finding VII., beginning with the 
word “in” on Line 32, page 10, and ending with the 
word “plaintiff” «on Line 3, page 11, be stricken 
must be admitted that the taking of the cotton tickets 
and substitution of trust receipts was not in violation 
of Sears’ duties as secretary or in violation of any 
promise or representation made to the bank. 

ve 

Defendant objects to and asks that the words “Citi- 
zens National Bank of Los Angeles,” as appearing 
upon Line 14 of page 13 be stricken, for the reason 
that there is no evidence that any dishonest repre- 
sentations were made to the plaintiff bank by Sears 
upon which the plaintiff bank extended any credit or 
loaned any moneys. 
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Defendant objects to and asks that there be stricken 
the following: that portion of Finding VIII. com- 
mencing with the words “and contemporaneous” Line 
30, Page 13 and ending with the words “warehouse 
receipt” on Line 32, for the reason that there is no 
evidence to show that there was any misapplication or 
conversion of the warehouse receipts (that is, cotton 
tickets) but only of the proceeds from the re-sale of 
the cotton. Again it is urged that the securing of 
the cotton tickets and substitution of trust receipts and 
the re-sale of the cotton was strictly pursuant to the 
plan of operations approved of by both the cotton com- 
pany and the bank. The only irregularity which the 
court’s opinion indicates was tainted with dishonesty 
or fraud was the failure to return the re-sale price to 
the bank. 

VII. 

Defendant objects to that portion of Finding VITI. 
beginning with the words “Fraudulently and’’ on Line 
8, Page 14 and ending with the words “cotton” on 
Line 18, for the reason that the evidence clearly dis- 
closes that there was not any conversion or misap- 
propriation or misapplication by Sears of any funds 
insofar as the cotton company was concerned, but 
that the only misapplication was as to the plaintiff bank 
in that Sears, as secretary of the cotton company, 
handled certain property which was impressed with a 
trust in favor of the plaintiff bank, and he failed to 
discharge that trust insofar as the bank was con- 
cerned. No act of Sears was a violation of any duty 
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to the cotton company. A reference to the opinion 
of the trial court would indicate that the basis of the 
defendant’s liability in this case is a breach of faith 
to the plaintiff bank, resulting from the failure of 
Sears, as secretary of the cotton company, to return 
the proceeds from the re-sale of the cotton, as pro- 
vided in the trust receipts. 

If the portion of said Finding so objected to is to 
remain, it should be made clear that the dealing and 
speculating in cotton, through which the money of 
the cotton company was lost, was carried on and was 
the act of the company and not the act of Sears indi- 
vidually. A fair inference may be drawn from the 
Finding as it now stands that the speculating was by 
Sears on his own account. All of the evidence of the 
case shows that the business of the cotton company 
was speculating in cotton, that is, buying and selling 
cotton. It had carried on this business for more than 
a year prior to November 19th, 1920, and the con- 
tinuance of the business thereafter by Sears as a 
general manager and secretary of the company was not 
a breach of any duty. We respectfully submit that 
this Finding is wholly misleading and not supported 
by the evidence. 

For the same reasons, defendant objects to and asks 
that that portion of Finding X., commencing with 
Line 1 Page 16 and ending with the word “found” on 
Line 5, be stricken. 

Also, defendant objects to and asks to strike from 
Finding X. that portion contained in Lines 21, 22 and 
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23 Page 16 for the reason that the same is immaterial 

and has no place in the I‘indings. 
Val, 

Defendant objects to and asks to strike from Find- 
ing XI. the following portion contained on Lines 13 
and 14 as follows: “trust receipts substituted by said 
J. B. Sears for said warehouse receipts as herein 
jemnmd,’ because same is not the fact. The action in 
the Superior Court was based solelv upon the drafts 
accepted by the cotton company. 

rs 

Defendant objects to and asks that there be stricken 
from Finding XVI. that portion on Line 26 Page 20 
“and also examine the cash account,” also that portion 
of Lines 29 and 30 as follows: “and compared the 
same and determined that thev corresponded to the 
acceptances in the plaintiff bank’, also the following 
on Lines 15 and 16 on Page 21, “including the bank 
account”: all for the reason that the evidence shows 
that West at no time ever checked the cash account 
or checked the cotton on hand with the acceptances 
held by the plaintiff bank. 

2. 

Defendant objects to and moves to strike the word 
net’ on Line 23 of page 22, for the reason that it is 
true all of the moneys of the California Cotton & Fac- 
torage Company handled by Sears were used for the 
purchase of cotton or other commodities or for the 
purpose of paying the expenses or operation of the 
cotton company. At no time was it ever urged that 
any of the money belonging to the cotton company 


66 
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was ever used for any purpose other than in ihe opera- 
tion of the cotton company’s business, save and except 
the moneys referred to in the second cause of action, 
being the overdraft by Sears. 

Defendant asks that the following additional Find- 
ings be inserted: 

ie 

That there be inserted between Lines 12 and 13, on 
page 24 of the proposed Findings, the following: 

That the four shares issued to T. W. McDevitt, 
John B. Conduit, J. B. Sears and C. W. Hartge were 
solely for the purpose of qualifying them as officers 
and that for all practical purposes and in fact the 
California Cotton & Factorage Company was from 
the date of its incorporation until December first, 1920, 
a corporation sole, to-wit the said T. J. West. 

Ot 

Defendant requests that the following Finding be 
inserted at the end of Paragraph IV. and as Finding 
IVa.: 

That on September 8th, 1919, and prior to the date 
when the California Cotton & Factorage Company be- 
gan operations, it arranged with plaintiff a line of 
credit, up to the amount of $200,000.00, which credit 
was to be protected in the manner outlined to it by 
letter dated September 8th, 1919, written to the plain- 
tiff bank by the California Cotton & Factorage Com- 
pany through J. B. Sears, its secretary. The contents 
of said letter of September 8th, 1919, and the manner 
of handling cotton purchases and sales through the 
plaintiff bank by the California Cotton & Factorage 
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Company, as outlined in said letter, was known to 
and approved of by the president and other officers of 
the California Cotton & Factorage Company and was 
an approved and customary method of handling the 
porchase atid sale of cotton. That said letter of Sep- 
tember 8th. 1919, among other things, stated: 

“The financing of the cotton bought and sold will at 
all times be protected by collateral either in the form 
of warehouse receipts or railroad Bills of Lading which 
will be he'd by the bank as security, together with 
actual daily balances. These warehouse receipts or 
Bills of Lading will at times have to be replaced with 
trust receipts in order to facilitate the movement of 
the cotton, for example in making shipments from the 
different interior points, it is necessary to have the 
warehouse receipts in order to secure the cotton and 
get Bills of Lading for shipments and at such times 
trust receipts will be issued by ourselves until we can 
secure the out-bound Bills of Lading, after which 
times Bills of Lading attached to sight drafts are re- 
turned to the bank and the trust receipts taken up.” 

That pursuant to said arrangement made with plain- 
tiff bank, the California Cotton & Factorage Com- 
pany did, during the cotton season of 1919-1920, cause 
drafts to be drawn upon itself covering cotton pur- 
chased by it, all of which drafts were accepted by the 
California Cotton & Factorage Company and paid by 
the plaintiff in the aggregate sum of $1,172,217.96, all 
of which drafts so paid by the plaintiff were in turn 
repaid to plaintiff by the California Cotton & Factor- 
age Company; that during the cotton season of 1920- 
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1921 and prior to the third day of May, 1921, there 
were drawn upon the California Cotton & Factorage 
Company drafts covering cotton purchased by it in 
the sum of $233,150.69, all of which were accepted by 
the California Cotton & Factorage Company and paid 
by the plaintiff, and all of said drafts were in turn re- 
paid to the plaintiff by the California Cotton & Factor- 
age Company, save and except eighty-seven (87) 
drafts of the face value of $82,487.96. 

That the average costs per bale to the California 
Cotton & Factorage Company of cotton purchased 
during the 1919-1920 season was $203.26 and the 
average price per bale for which it was sold was 
$216.54. That about October, 1920, the beginning of 
the 1920-1921 cotton season, the cotton market began 
to decline, which decline continued up to on or about 
May 3rd. 1921. That the average cost per bale to the 
California Cotton & Factorage Company of cotton 
purchased by it through plaintiff bank during the 1920- 
1921 season was $84.47 and the average price per bale 
for which it was sold was $76.94 per bale. 

III. 

Defendant requests that the following Finding be 
inserted: 

“That save and except for moneys withdrawn by 
Sears, as set forth in plaintiff's second cause of action, 
the said J. B. Sears did not use or convert to his own 
use or benefit, or to the use and beneht of any person. 
firm or corporation, other than the California Cotton 
& Factorage Company, any of the money, funds or 
property of said California Cotton & Factorage Com- 
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pany, or any of the moneys, funds or property re- 
ceived from or belonging to the plaintiff.” 
Respectfully submitted, 
Bicksler, Smith & Parke. 
Attorneys for Defendant. 


[Endorsed]: Original No. 1124 Civil 1n THE United 
States District Court In and for the Southern District 
of California, SOUTHERN DIVISION In the Mat- 
fer of THE CITIZENS NATIONAL BANK OF 
hOS ANGELES, Plaintiff, -vs- MARYLAND 
CASUALTY COMPANY, Defendant OBJEC- 
TIONS TO FINDINGS Received copy of the within 
Objections this 2nd day of March 2 1925 Hunsaker, 
Britt & Cosgrove Attorneys for Plaintiff FILED 
mee. 7 1925 CHAS. "N. WILLIAMS, Clerk By 
Pemund L Smith Deputy Clerk BICKSLER, SMITH 
& PARKE 829 Citizens Nat’! Bank Bldg., Fifth and 
Spring Sts. Los Angeles, Cal. Telephone Trinity 4331 
Attorneys for Defendant 
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IN THE UNITED STATES DISTRICT COURS 
IN AND FOR THE SOUTHERN DIS ikiea 
OF CALIFORNIA, SOUTHERN 
DIVISION. 


THE CITIZENS NATIONAL BANK 
OF LOS ANGELES, a corporation, 


Plaintiff, 


NSe 


JUDGMENT 


MARYLAND CASUALTY COM- 
PANY, a corporation, 


Defendant. 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


This cause came on regularly for trial in the above 
entitled court on Thursday the 20th day of December, 
1923, at the hour of ten o’clock A. M. before the court, 
the Honorable William P. James, Judge, presiding, 
without a jury, a trial by jury having been duly 
waived in writing by the parties hereto; said parties 
appearing by counsel. Upon said trial evidence, oral 
and documentary, respecting the issues raised by the 
pleadings in the action was produced on behalf of the 
parties respectively, and received by the court; the 
evidence being closed, the arguments of the counsel 
for the parties having been heard, the cause was sub- 
mitted to the court for consideration and decision, and 
after due deliberation the court made and signed its 
special findings of fact and conclusions of law thereon, 
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the same being filed herein. and ordered judgment for 
the plaintiff in accordance therewith: 

WHEREFORE, by reason of the law and the find- 
ings aforesaid, it is now by the court ORDERED, 
ADJUDGED AND DECREED that the said plain- 
tiff, The Citizens National Bank of Los Angeles, a 
corporation, have and recover of and from said de- 
fendant, Maryland Casualty Company, a corporation, 
the sum of twenty-four thousand three hundred 
twenty-one dollars and ninety-seven cents ($24,- 
321.97), together with interest thereon at the rate of 
seven per cent (7%) per annum from the 15th day 
of October, 1921, in the sum of five thousand seven 
hundred seventy-nine dollars and seventeen cents 
($5779.17), and amounting in all at this time to the 
sum of thirty thousand one hundred one dollars and 
fourteen cents ($30,101.14) ; and that said plaintiff also 
have and recover of and from the said defendant the 
costs of this action incurred bv it, the said plaintiff, 
taxed at the further sum of Four hundred sixty one 
dollars and 30/100 ($461.30/100), and that execution 
issue thereon. 

JUDGMENT ENTERED This 9th day of March, 
eZ 5. 

CHAS. N. AVvILLIAwHS, CUP RK. 
By Murray E Wire 
Deputy Clerk. 


Service of copy of the foregoing judgment is hereby 
admitted this 7 day of March, 1925, and the same is 
hereby approved as to form as provided in Rule 45 of 
the rules of the United States District Court for the 
Southern District of California, Southern Division. 

Bicksler, Smith & Parke, 


Attorneys for Defendant. 
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[Endorsed]: No. 1124 Civil IN THE District 
Court of Appeal Second Appellate District State of 
California THE CITIZENS NATIONAL BAS 
OF LOS ANGELES, Plaintiff, vs. MARYLAQS 
CASUALTY COMPANY, Defendant. JUDGMENT 
FILED MAR 7 1925 CHAS. N. WILLIAMS, Clerk 
By Murray E Wire Deputy Clerk HUNSAKER, 
BRITT & COSGROVE 1131-1143 Title Insurance 
Building Fifth and Spring Streets Los Angeles, Cal. 
Attorneys for Plaintiff. 


IN THE DISTRICT COURT OF THE UNI@@® 
STATES, SOUTHERN DIS@RICT Op 
CALIFORNIA, SOUTHERN 
DIVISION. 


THE CITIZENS NATIONAL No. 1124 Civil. 
BANK OF LOS ANGELES, 
JSjlenier cise 


MS. 


MARY LAND, CASUALTY Com 


) 
) 
) 
| 
OPINION. 
) 
a) 
PANY, 


Defendant. 


Hunsaker, Britt & Cosgrove: Attorneys for Plaintiff. 
Bicksler, Smith & Parke: Attorneys for Defendant. 


This action is brought by the plaintiff as the as- 
signee of the California Cotton & Factorage Co. (a 
California corporation) which for brevity will be here- 
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inaiter referred to as the cotton company, to recover 
on an undertaking given by the defendant to insure 
the cotton company against loss sustained by reason 
of unauthorized acts of J. B. Sears, who was secre- 
tary of said company. The cotton company was or- 
ganized in September, 1919; during all of the times 
that will be mentioned, un to about September 1, 1920, 
T. J. West held 496 shares of the issued shares, and 
there were issued to T. W. McDevitt, John P. Conduit, 
@) 1. Hartke and J. B. Seats one shate each. 

It may be first stated that the cotton company was, 
from the date of its organization and until West trans- 
ferred his interest therein, a business medium only 
used primarily for the benefit of West. West and 
Sears were experienced cotton brokers. West was 
conducting a cotton brokerage business at Calexico, 
California, and Sears had come to Los Angeles after 
having been connected for a number of years with a 
large cotton brokerage concern in the south. West 
expected to and did devote his main energies to his 
business at Calexico, where he resided, which place 
was at the center of the cotton growing country of 
Southern California and Northern Mexico. Desiring 
to establish a Los Angeles cotton brokerage house, 
West and Sears, with the active assistance of Mc- 
Devitt, organized the cotton company. West paid into 
the treasury of the company all of the money that was 
contributed in exchange for stock. There was some 
intimation that some others of the persons named as 
stockholders had contributed money or services, but as 
to whether that was the fact is doubtful. At any 
rate, it was quite clearly made to appear that the issu- 
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ance of stock to all persons except West and Sears 
was for the particular purpose of qualifying them to 
act as directors. The stock certificates for one share 
each to McDevitt. Conduit and Hartke, remained un- 
detached from the stock book, and so remained at the 
time of the trial. At the organization meeting of the 
board of directors, McDevitt was elected president, 
and Sears secretary. Under the by-laws, as adopted 
by the corporation, the secretary was also the general 
manager. As showing that the cotton company’s busi- 
ness was intended by West to be under the control of 
Sears, the by-laws provided that the secretary should 
be the general manager of the company and expressly 
limited the power of the president by the statement 
that the president should have such general power as 
was “not in conflict with the special authority given 
the general manager.’ The special authority con- 
ferred upon the secretary as general manager was of 
the widest scope; in that regard, the by-laws declared 
that: 

“The secretary of this corporation shall also be 
the general manager and any and all contracts 
made, agreements entered into or instruments 
signed, checks or drafts issued, notes or any obli- 
gations signed or created by him as such general 
manager shall be valid and binding upon the cor- 
poration without the previous authorization or 
subsequent ratification of the president or any 
other officer or member of the corporation, and 
said general manager is hereby given complete 
and unrestricted power and authority to enter 
into any contracts or agreements and perform any 
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and all acts and things necessary and in line with 
the carrying out and fulfilling of the purposes of 
this corporation and connected with his duties as 
the general manager thereof, in the performance 
of which duties his authority is absolute and un- 
restricted.” 

Under the plan of organization as outlined, the cot- 
ton company opened its office in the City of Los An- 
geles, and proceeded to do business with Sears in 
eaarge. Onvthe 28th of November, 1919, West made 
application to the defendant Casualty Company for a 
fidelity bond to run in favor of the cotton company 
to protect it against loss by reason of such misconduct 
of Sears as was particularly specified on the bond 
which was later issued. In that application, and re- 
sponding to a schedule of questions to which the cas- 
ualty companv required answer to be made, West set 
fi@mth that Sears was employed as secretary anid man- 
ager at a minimum salary of $5,000.00 per year, his 
total compensation being fixed on a basis of twenty-five 
per cent of the profits: he set forth that all checks re- 
ceived would be negotiable and under Sears’ control; 
that Sears was authorized to sign. checks on behalf 
of the cotton company: that no countersignature would 
be required, this statement of West having added to 
it, “the owners live in other cities’. In answer to the 
company’s interrogatory, “At what intervals will appli- 
cant’s books, accounts, stock and securities be inspected 
and audited and verified showing funds on hand or in 
bank?” West’s answer was, “Books checked up each 
month”. The bond was issued by the defendant com- 
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pany on the 19th of December, 1919; it insured the 
company against loss in the maximum amount of $50,- 
000.00 occasioned by misconduct of Sears, as secre- 
tary; reciting that the company would “within two 
months after the receipt of satisfactory proofs of loss, 
reimbuse the employer for any loss, not exceeding 
fifty thousand dollars ($50,000.00) of money, securities 
or other personal property (including that for which 


the employer may be responsible to others) which the 
employer shall have sustained by reason of any act or 


acts of fraud, dishonesty, forgery, embezzlement, 


wrongful abstraction or wilful misapplication on the 


part of the employee, while in the performance of his 


duties as secretary.” 

The bond contained the further statement that the 
representations which the employer had furnished to 
the company “concerning the employee or his duties or 
acts, are warranted by the employer to be true... .that 
if the employer became aware of the employee com- 
mitting any act of fraud or dishonesty....the em- 
ployer shall, within ten days thereafter, notify the 
company....and the company shall not be liable for 
any loss subsequently incurred by the employer through 
any act of the employee, unless the company shall have 
consented, in writing, to continue its liability under this 
bond.” 

The cotton season of 1919 ended about May, 1920. 
During that year, Sears, as manager of the company, 
bought and sold a large quantity of cotton, financed 
growers at different points, and his transactions ex- 
ceeded considerably a million dollars. On the pur- 
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chase and sale of cotton for that year, his books 
showed a considerable profit. Because of advances 
made to cotton growers, which were not fully returned, 
however, an actual operating loss for that year re- 
sulted. The cotton year of 1920 and ’21 was con- 
cededly a bad one. Sears during that year continued 
his operations in his usual way; however, his purchase 
and sales account showed a loss in a large amount. 
In order to secure funds, with which to carry on his 
operations, he tailed to keep the agreement of the 
company with the Citizens National Bank for the re- 
turn to the bank of securities designed to protect the 
loan account. By May of 1921 the company was 
hopelessly involved and owed the bank a sum con- 
siderably in excess of fifty thousand dollars, which 
was wholly unsecured. Toward the last of April, the 
bank began to check up on the loan account of the cot- 
ton company, and made an inquiry of McDevitt, who 
was the nominal president, and who had introduced 
Sears to the bank. McDevitt in turn went to Sears, 
and Sears admitted that he had used cotton ticket se- 
curities which he should nave left with the bank to 
pretect the loans. McDevitt had no notice of this con- 
dition previous to that time, and requested Sears to 
meet him at the bank on the following day, so that they 
might discuss the condition of affairs in which the cot- 
ton company found itself. On the following morning, 
McDevitt received word from Sears’ house that the 
latter had committed suicide. 

The books were then checked up, losses ascertained, 
and notice given to the detendant bonding company. 
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Other details than this are necessary to be stated 
in order that the questions involved may be discussed, 
but first of all it is proper to observe that this action 
must be considered having in view only the obliga- 
tions created by the bonding company toward the cot- 
ton company, and strictly as though there had been no 
assignment. The plaintiff bank received its assign- 
ment long after Sears’ death. In the resolution au- 
thorizing the assignment to be made the consideration 
was recited to be “that the said Citizens National Bank 
shall present and prosecute the claim of the California 
Cotton & Factorage Company arising under said bond 
and shall apply aiy and all moneys collected by it un- 
der or pursuant to the terms of said bond over and 
above the expense of collecting the same, to a reduc- 
tion of the indebtedness of this corporation to said 
Citizens National Bank, nor or hereafter existing.” 

It is essential that this condition which shows the 
plaintiff bank to be a mere assignee for collection, be 
kept in mind, particularly as affecting that evidence 
offered to show that West transferred his stock (ex- 
cept one share) to Sears in the latter part of the year 
1920. 

Tt is the claim of the defendant that it owes nothing 
under the obligation of its bond for several reasons: 
(1) That it is not shown that Sears committed any 
act constituting a breach of duty against which the 
bond furnished indemnity; (2) That West represented 
that the books would be checked up at least once every 
month, which he did not do, thereby failing to discover 
the true condition of the business; (3) That the bond 
was exonerated at the date when West transferred his 
interest in the corporation to Sears. 
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At the time of his death, Sears was shown to have 
overdrawn his personal account with the cotton com- 
pany in the amount of about fifty-five hundred dollars. 
The majority of the checks drawn, which the account- 
ants have scheduled as a part of the overdraft, were 
drawn during the year 1920. Some are dated as of 
eaen month of the year. There are several ‘checks 
drawn in 1921. This overdraft account is to be con- 
sidered as being clear of some of the questions which 
affect the other shortage arising from unreturned se- 
curities. Of course, if Sears as general manager had 
no authority to overdraw his account with the com- 
pany, then his act in using its money without permis- 
sion would at least amount to a “misapplication’’ 
within the terms of the bond. From the representa- 
tions made by West to the bonding company, it must 
be assumed that while Sears was permitted to draw 
the amount of five hundred dollars each month on 
salary account, he would not be authorized until the 
close of the cotton vear, when profits could be ascer- 
tained, to collect anything additional based upon the 
understanding that he was to have twenty-five per cent 
of such profits. And yet it is not at all to be deduced 
from the evidence that West as the auditing officer 
and owner of the cotton company could not at any of 
the monthly checking periods have ascertained from 
the check book or other records in the office of his 
company that Sears was improperly drawing on the 
funds. West testified that his investigation of the 
books only went so far as to give him information as 
to the purchase and sales account—that is, how much 
cotton Sears was buying, how much he was selling, 
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and as to whether he was “hedging” his business. The 
latter term refers to a practice of brokers to give sell- 
ing orders to protect against a decline of the market. 
It was admitted by witnesses familiar with that prac- 
tice, however, that in the presence of a very unstable 
market, hedging would not prevent a loss occurring. 
Under the representation made by West that he would 
check the books every month, it became the cotton 
company’s duty not onlv to report promptly to the 
bonding company any dereliction of Sears, in the re- 
gards specified in the bond, but upon the occurring of 


any such dereliction which West would have discov- 


ered had he made the inspection of the books and ac- 


counts which he agreed to make, the failure to make 


such inspection and report would exonerate the in- 


surer; and it must be concluded that if the bonding 
company might in any event be held responsible for 
the overdraft of Sears on his personal account, that 
the cotton company relieved the insurer because it 
failed in its duty to properly inspect the accounts and 
make report. 

Considering next the evidence as to the transfer of 
West’s stock to Sears, and its effect upon the liability 
of the defendant: Remembering that, as has been 
already observed, the questions here are to be consid- 
ered as though the cotton company was the plaintiff, 
the evidence of West, who was the owner of the cot- 
ton company, as to when he transferred his interest 
to Sears, must be allowed full weight. <A different 
consideration might arise, were this an action by a 
creditor to enforce a stockholder’s liability for cor- 
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porate debts against West. If West, being the com- 
pany, declares to the defendant: “This corporation 
went under the ownership of Sears at a certain date, 
and Sears then came into full and complete control”’ he 
would announce such a change in the conditions as to 
make the hazard different from that existing when the 
insurer made its bond. Furthermore, public policy 
would not favor the enforcement of a contract which 
would permit an individual to indemnify himself 
against his own misconduct. 

West testified that he made the sale of his stock to 
Sears during the latter part of August. He contended 
Miso that it was a part of the agreement of sale that 
the transfer should be considered as relating back to 
the month of Mav, 1920, but [I think, the evidence on 
the subject being considered altogether, the best con- 
clusion that can be made is to fix the date of the 
tranfer at the first of September, 1920. We then must 
consider that from that date West owned no further 
interest in the business, and that Sears then became 
the sole proprietor of it. Therefore, if there exists 
any liability on the part of the insurer under the bond 
sued upon, it must be such only as accrued prior to the 
first of September, 1920. 

Having disposed of the matter of the claim arising 
by reason of the overdrawing of the personal account 
of Sears, there is next to be considered the matter of 
the appropriation by Sears of certain securities which 
the plaintiff bank was entitled to hold as a pledge 
against the loan account of the cotton company. The 
bank had allowed to the cotton company, shortly after 
its organization, a line of credit up to the amount of 
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$200,000.00, which was to be protected in the manner 
outlined to it by Sears in a letter dated September 8, 
1919. In that letter Sears stated, and the conditions 
expressed were the ones upon which the bank con- 
cluded its loan arrangement, that: 


“The financing of the cotton bought or sold will 
at all times be protected by collateral either in the 
form of Warehouse Receipts or Railroad Bills of 
Lading, which will be held by the Bank as se- 
curity together with actual daily balances. These 
Warehouse Receipts or Bills of Lading will at 
times have to be replaced with Trust Receipts, in 
order to facilitate the movement of the cotton, for 
example in making shipments from the different 
interior points it is necessary to have the Ware- 
interior points, it 1s necessary to have the Ware- 
house Receipts in order to secure the cotton and 
get Bills of Lading for shipments and at such 
times Trust Receipts will be issued by ourselves 
until we can secure the Outbound Bills of Lading, 
after which times Bills of Lading attached to 
Sight Drafts are returned to the Bank and the 
Trust Receipts taken up.” 


Briefly, under the plan referred to, when Sears as 
manager of the cotton company would buy cotton the 
seller would draw on the cotton company for the 
amount of the purchase price. Upon the draft being 
accepted by Sears for the cotton company, it would 
be transmitted to the loan department of the plaintiff 
bank, which would advance the money and receive as 
collateral the warehouse or storage tickets, covering 
the cotton concerned in the particular transaction. 
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When Sears desired to make a sale of the same cotton, 
it was necessary that he have possession of the ware- 
house ticket in order t0 make delivery. The arrange- 
ment with the bank permitted him to take out the 
Warehouse ticket and substitute a trust receipt which 
Was to evidence the right of the bank to have returned 
to it in lieu of cotton receipts the outbound bill of 
lading which would authorize m to make collection of 
the sale price and credit same to the loan account. 
The intention was. therefore, that the bank should at 
loan accoumt protected by either 


A) 


ali times have it 
warehouse receipts. or bills oi lading and drafts on 
purchasers. The ordinary account books or records 
67 the cotton company would not show a mishandling 
Gf the bank's securities. 

When the cotton market became disturbed and the 
business as conducted by Sears began to show a loss 
on purchases and sales. Sears failed in his duty to 
the bank. Atter withdrawing cotton tickets or ware- 
howse receipts. and carrving through his sale of the 
particular cotton, he, in a great many imstances, num- 
bering well toward one hundred. fatled to replace the 
withdrawn wckets bv outbound documents. which re- 
sulted in the end. in the bank beine leit with a debt 
Of approximately 380,000.00 owing to it by the cotton 
company. which was net secured bv collateral as the 
agreement coniemplated. The act of Sears was more 
than a breach oi faith: it approached an embezzbement 
of collateral in which the bank held a qualified property 
interest. lt 1s argued on behalf of the defendant that 
the bad conduct ot Sears in this regard caused no loss 
to the cotton company. against which only the indem- 


180 Maryland Casualty Company vs. 


nity had been furnished; that the misuse of the col- 
lateral did not cause the cotton company to lose what 
it already owed to the bank. And, furthermore, that 
whatever criticism might be made of the conduct of 
Sears, that all of the proceeds which he received were 
devoted to the business of the cotton company and not 
appropriated by the manager to his own or any other 
person’s use. To my mind, that argument draws too 
narrow a line in the interpretation of the terms of the 
bond. The cotton company contemplated that its loan 
account would at all times be protected by collateral 
received in the usual and ordinary course of its deal- 
ings. The securities of the kind first described, when 
once they reached the bank, if removed under the 
shifting arrangement referred to, were property for 
which the cotton company was responsible and was 
bound to return in their resulting equivalent to the 
bank. The bank was entitled to demand and recover 
from the cotton company the agreed equivalent of the 
cotton tickets had the equivalent at any time been 
found in possession of the latter. The unauthorized 
use of the securities by Sears should be held to amount 
to a wilful misapplication of property for which the 
cotton company was responsible to the bank. Sears’ 
breach of faith did result in a loss to the cotton com- 
pany, because it would add to its liabilities the value 
of the collateral illegally withheld by Sears and used 
without authority in the business. 

My conclusion is that plaintiff is entitled to recover. 
but that its recovery must be limited to the face value 
of such cotton tickets as were withheld and not re- 
placed by Sears prior to September 1, 1920. J] have 
not segregated the amount but counsel will no doubt 
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me able to agree upon the sum of it. If not, | will 
make the calculation. Irterest from the date of the 
demand made upon defendant is to be added. 
Dated August 12, 1924. 
Wm P James 
District Judge. 
Meancorsed|: No. 1124 Civil. U. S. DISHRICT 
SeeRT, SOUTHERN DISTRICT OF CALIFOR- 
NVA. FHE CITIZENS NATIONAL BANK OF 
HOS ANGELES vs. MARYLAND CASUALTY 
COMPANY OPINION. FILED AUG 13 1924 
CHAS. N. WILLIAMS, Clerk Louis J. Somers 
Deputy. 
me tie DISTRICT COURT OF THE UNITED 
Sarees, SOUTHERN PISTRICT OF 
CALIPGRINIA, SOUTHERN 
Diky TS FON. 


Mae CITIZENS NATIONAL) No. 1124 Civil. 


) 
BANK OF LOS ANGELES, ) 
) 
Plaintiff, ) MEMORANDUM 
) 
vs. ) SUPPLEMENTAL 


MeRY LAND CASUALTY ) TO OPINION 


) 
COMPANY, ) FILED. 
Defendant. ) 
Hunsaker, Britt & Cosgrove: Attorneys for. Plaintiff. 
Bicksler, Smith & Parke: Attorneys for Defendant. 


Counsel for the plaintiff has suggested that under the 
evidence heard in this case the date of the transfer of 
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the stock of West to Sears should be fixed at the lst 
of December, rather than September lst, as deter- 
mined in the opinion heretofore filed. There was not 
available in the files, at the time the decision was 
made, a transcript of the testimony. In determining 
the date of the transfer of Sears’ stock, I relied upon 
my notes taken principally of Sears’ testimony. By 
comparison with extracts from testimony of other wit- 
nesses, which counsel has now particularly called at- 
tention to, I think that it is true that the incident re- 
ferred to by West, wherein his negotiations for the 
sale of his stock were brought to a conclusion, did 
occur about the first of December, and that Sears mis- 
placed the date. The statement in the opinion fixing 
the date of transfer as of the lst of September, 1920, 
may therefore be considered as amended to read “De- 
cember first, 1920”. 

Dated this 28 day of November, 1924. 

Wm P James 
District Judge. 

[Endorsed]: No. 1124 Civil. U. S. DISTRICT 
COURT, SOUTHERN DISTRICT OF CALIF@Re 
NIA, SOUTHERN DIVISION. THE CITIZENS 
NATIONAL BANK OF LOS ANGELES, Plaintiit 
vs. MARYLAND CASUALTY COMPANY, Defend- 
ant. MEMORANDUM SUPPLEMENTAL TO 
OPNION FILED. FIRED NOV 28 4924 Chime 
N. WILLIAMS, Clerk Murray E Wire Deputy 
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ie Tee DES MCT COUR OP THE UNITED 
STATES, SOUTHEEN DISTRICT OF 
CALIFORNIA, SOUTHERN 
LI ASEON: 


Qe. CITIZENS NATIONAL ) Nop iiZei a 


BANK OF LOS ANGELES, _ ) 
Plaintiff, ) 
vs. : MEMORANDUM 
MARYLAND CASUALTY eee 
COMPANY, OPINION. 


Defendant. ) 


Hunsaker, Britt & Cosgrove: Attorneys for Plaintiff. 

Bicksler, Smith & Parke: Attorneys for Defendant. 

Subsequent to the supplementary memorandum opin- 
ion filed on the 28th day of November, 1924, counsel 
for plaintiff submitted a draft of his proposed findings 
and defendant’s counsel offered the objection that the 
fixing of the date of the transfer of West’s stock to 
Sears as the first day of December, 1920, was not 
justified by the evidence, particularly as it was claimed 
by counsel that the stubs in the stock certificate book, 
to which had been attached the reissued certificates 
as transferred from West to Sears indicated that 
those certificates were written up by the secretary on 
November 17, 1920; and that such fact, being consid- 
ered in connection with the testimony of Norsworthy, 
determined the correctness of the defendant’s conten- 
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tion. I have since made a painstaking examination of 
the stock book, the certificates as last issued to Sears, 
and the testimony to which my attention has been at- 
tracted. 

The fact to be determined is as to when the trans- 
action by which West relieved himself of his owner- 
ship interest in the stock of the cotton company was 
completed. The best conclusion that I am able to ar- 
rive at, considering all of the circumstances, and con- 
sidering the admitted fact that the promissory note 
which Sears agreed to furnish to West evidencing his 
indebtedness for the purchase price of the stock was 
not delivered until some time in December, 1920, is 
that the date of December Ist, 1920, should be al- 
lowed to stand. Norsworthy did testify that he put 
the proper dates on West’s certificates when he first 
reissued them in Sears’ name; and that he erased such 
dates because Sears and West wanted the certificates 
dated May 24, 1920. He testified that he could not 
tell what the date as first inserted, and which was 
erased by him, had been, and was unable upon an ex- 
amination of the stock certificate book to tell what date 
had been erased. Witness Hartke, who was secretary 
of the cotton company in the latter part of 1920, testi- 
fied that he saw the figures as originally written by 
Norsworthy; that Norsworthy had first wiitten in 
“December first’ or “the numerals corresponding to 
that date”. I think that it may be fairly said that a 
real uncertainty, judging even from the stub certificate 
record alone, as to what the erased dates were and as 
to whether such dates did represent the real date of 
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the transaction, exists. I find that on the stubs rep- 
resenting the reissued certificates the figures repre- 
senting the year have been changed on several of the 
stubs. If the May date and the November date 
claimed, were both of the same year, I cannot under- 
stand why, if the figures “20” after the printed “19” 
had been written in first under the November date, 
those figures should have been erased and the same 
figures rewritten in the space. Turning again to the 
stubs of the stock certificate bock, to which the original 
certificates of West had been attached and across 
which the word “Cancelled”? has been written, evi- 
dently at the time of the reissue to Sears, it appears 
that the cancellation date has been there inserted and 
evidently erased and no new date substituted. On 
stub No. 3 there is an indication that the cancellation 
date, which was erased. began with the letter “D”’, 
which would suggest that December might have been 
written therein. At any rate, the evidence furnished 
by the certificate book of itself is not satisfactory 
enough to warrant a definite determination even that 
Norsworthy issued the new certificates to Sears and 
sent them to West on the date claimed in November. 
But as I have stated even though that fact did appear, 
it devolves upon the court to determine when the 
transaction was really closed. 

Findings may be prepared making the date as here- 
tofore indicated, to-wit, December Ist, 1920, as being 
the time when Sears obtained complete ownership of 
the cotton company. 

Dated this 23rd day of February, 1925. 

Wm. P. James 
District Judge. 
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[Endorsed]: Neo. 1124-Civil. U. S. DISTERIG® 
COURT, SOUTHERN DISTRICT OF CALUIBG@I: 
NIA. SOUTHERN DIVISION. THE CII. 
NATIONAL BANK OF LOS ANGELES, Plaintiff, 
vs. MARYLAND CASUALTY COMPANY, Detenne 
ant. MEMORANDUM SUPPLEMENTAL OPIN- 
ION; FILED FEB 23 1925 CHAS. N. WILEI7aies 
Clerk By Murray FE. Wire Deputy Clerk 


At a stated term, to wit: the January, A. D., 1925 
Term of the District Court of the United States of 
America, within and for the Southern Division of the 
Southern District of California, held at the Court 
Room thereof, in the City of Los Angeles, on Monday, 
the twenty-third day of February, in the year of our 
Lord one thousand nine hundred and twenty-five; 
Present: 

The Honorable Wm. P. James, District Judge. 
Citizens National Bank, Plaintiff, ) 


) 
VS. ) No. 1124 Civ. 


) 
Maryland Casualty Co., Defendant. ) 


This cause having been further considered by the 
court re the transfer of Wests’s stock to Sears. the 
court hands down a memorandum supplemental opin- 
ion, which is ordered filed herein, and orders findings 
may be prepared making date as heretofore indicated, 
to wit: December 1st, 1920 as being the time Sears 
obtained complete ownership of the Cotton Company. 
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We THE SUPERIOR COURT OF THE UNTTED 
SATE SSO THE SOU trpiew UleT RET 
OF CALIFORNIA, SOUTHERN 
DIVISION, 


THE CITIZENS NATIONAL ) 
BANK OF LOS ANGELES,  ) 


a corporation, ) No. 1124-Civil 
Plaantiit, ) 
VS. ) RECETED @F 


) PROPOSED Lr 
MeeRYLAND CASUALTY )OF EXCEPTIONS 
COMPANY, a corporation, ) 


) 
Defendant. ) 


Receipt of copy of Proposed Bill of Exceptions in 
the above entitled matter received this 8th dav of 
June, 1925. Consisting of 188 pages. 

Hunsaker, Britt & Cosgrove 
Attorneys for Plaintiff 

Receipt of copy of Amended Proposed Bill of Ex- 
ceptions in the above entitled matter received this 27th 
day of July 1925. Consisting of 257 pages. 

Hunsaker, Britt & Cosgrove 
Attorneys for Plaintiff 
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(Testimony of Thomas W. McDevitt.) 

IN THE DISTRICT COURT OF THE UNiRE 
STATES FOR THE SOUTHERN DiS 
OF CALIFORNIA SOUTHERN 
DIVISION 


THE, CITIZENS SNE Sere 


BANK OF LOS ANGELES, ) 
a corporation, ) 
Plaintiff, — ) 
VS. ) BILL OF EX@BIERA 

) TIONS 
MAR YUAND CASA cai es) 
COMPANY, a corporation, ) 
) 


Defendant. ) 


BE IT REMEMBERED that the above entitled ac- 
tion came on regularly for trial on the 20th day of 
December, 1923, before Hon. William P. James. Judge 
sitting in above entitled Court, without a jury, trial by 
jury having been waived; plaintiff being represented 
by Messrs. Hunsaker, Britt & Cosgrove; and the de- 
fendant appearing by Messrs. Bicksler, Smith & Parke, 
the following proceedings and none other were had 
and the following evidence and none other was re- 
ceived. 


TESTIMONY OF THOMAS W. MeDEVInT 


Thereupon, Thomas W. McDevitt, a witness for and 
on behalf of plaintiff, being duly sworn, testified as 
follows: 

I have been a resident of Los Angeles for thirteen 
_ years and was President of the Cotton Company. 1 
was acquainted with Mr. J. B. Sears. He died on the 
3rd day of May, 1921, he having committed suicide 
by shooting himself. 
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(Testimony of Thomas W. McDevitt.) 

Whereupon the plaintiff introduced in evidence as 
plaintiff's Exhibit No. 1, the application of the Cotton 
Companv to the defendant for the bond sued upon and 
the application of J. B. Sears to the defendant, marked 
plaintiff's Exhibit No. 2, and the bond issued by the 
defendant to the Cotton Company, being the bond sued 
upon in this action, and which bond is marked Plain- 
fms Exhibit No, 3, which said Plaintiff's Exhibits; 
ez atid 3, are as follows: 


Riaintiis Ex |=] 
Employees, Agents, &c. 
FUBELIVY Siac lion 
MARYLAND CASUALTY COMPANY 
Home Office: Baltimore, Md. 


The applicant will please answer fully a!l questions 
asked. Confidence must be reposed in the Company if 
confidence is expected in return. All information re- 
ceived is used solely by the Company in judging the 
risk, and will be treated as STRICTLY CONFIDEN- 
pA 1. 

1 I hereby make application for a bond for $50,- 

2 000.00 to date from November Ist 1919 and affirm 
that in the following declarations made, I state 
the truth without reservation. 


* Naiie |. B. Sears of Los Angeles, Cal. 
4 Residence street and number? 1438 So. Hobart 
Bilezcl. Auge 37 years. 


wt 


Where were you born? Waco, Téxas 
(Nationality American 
(Race White 

6 How long have vou lived tn this Country? 
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(Testimony of Thomas W. McDevitt.) 

/ Ifa naturalized citizen of the United Sates, give 
date of naturalization, where and in what court. 

8 Date x x ; at x 


(Name of Court) (Place and State) 
9 Married or Single:Married How manv persons 
are dependent on you’ One 
10 Full name of vour wite  Itvlene Weakley Sears 
Her Address Same 
APPLICANT WILL PLEASE STATE 
NAMES AND ADDRESSES OF PAR- 
ENTS IF LIVING, OR OTHER NEAR 
EST RELATIVE 


Name Relation Occupation Address 
12 Dr.R.C. Brown Uncle M.D. Waco, Texas 


13 To whom is bond to be given? 
California Cotton & Factorage Co. 
(Give exact title of firm, company or organization) 
14. Home office of employer? Los Angeles, Cal. 
Business? Cotton 
15 Where will vou be emploved? Los Angeles, Cal. 
Title of Position? Manager & Secretary 
16 State your duties in that position—Buying & Sell- 
ing cotton. 


17 How long have you been in the continuous service 
of Employer requiring this bond? In what po- 
sition? Where located? Date of taking pres- 
ent position requiring this bond 
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(Testimony of Thomas W. McDevitt.) 
18 Ans. About 6 mo. Manager Los Angeles 
Sept. Ist 1919 


19 Who will pay the premium for this bond?  Cali- 
fornia Cotton & Factorage Co. 

20 Have vou previously given bond to the above em- 
ployer? No. Amount? $ 

21 Who furnished it? X Why discontinued ? 

Zi Has your application for a bend ever been de- 
clined? No. By whom? 

23 What salary or compensation will you receive? 
$5,000.00 


24 Are you responsible for any portion of losses that 


may be occasioned by bad credits given? Give 
particulars 
No. 


LOS) 
ty 


YOUR OCCUPATION THROUGHOUT THE 
LAST TEN YRARS 

Please give, accurately, particulars of your OCCU- 
PASIONS OR EMPLOYMENTS during the PAST 
TEN YEARS, showing the full disposition of your 
f@me, WHETHER YOU WERE EMPLOYED OR 
NOT. If you were at school or college during any 
part of the period, give particulars of attendance at 
each school with name and address of vour teachers. 
Begin in the top space with the most recent period. 
lf the space is insufficient, please complete the record 
on a separate sheet. 
If UNEMPLOYED FOR A GIVEN TIME—CGIVE 

NAMES OF TWO PERSONS WHO CAN 

VERIFY THE FACT, 


2 
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(Testimony of Thomas W. McDevitt.) 
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If bonded in any of above positions, state which 
and give name of Company or person acting 
as your surety, also address. 

Answer—Was bonded but do not know name. 

Have you income other than your salary as above 
smmed? No. Hope Miweh?...c....08 yearly. 


(State fully whether in such 
employment you are engaged for 
your own account or in the em- 
ploy of another.) 
Are you now and will you continue to be thus 
engaged? 
Do you own any real estate? (Location) Yes 
Corpus Christie, Texas 
Value? $ Est. $5000 
Do you own any personal estate? (Character) 
. eee Velne® S....... 7 
Is there any encumbrance on your property? 
( Character) Aimount? $: ..ceseesce. 
Are your parents possessed of any property? 
(Ghanacter) Value? S. ..ccwssgrecs 
State amount of your debts and liabilities other 
thaw liens on preperty’? S.........ae. 
If other than current bills, explain nature of your 
debts and state what effort ycu are making to 
liquidate same. 


eeeeeee8te ef «© © © © © © © & © Be © ee © © © © © fF © © © © © &e TF © © ww Bw ew 


Is your life insured? Yes To what amount? 
6,000.00 State nature of policies and to whom 
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40 payable? Whfe 

41 Do you ever engage in speculative transactions? 

42 No, Of what. netire?.......2..... 7). 

43 Do you use intoxicating liquors as a beverage? No. 

44 Were you ever in business on your own account? 
Wo, Wiener. 0... des ee 

45 When? From to 

46 Reason for discontinuing same? 

47 Give names and addresses of partners, if any 

48 Have vou ever failed in business or made com- 
promise with creditors? 


MIS: , Sige esate ce (es SS h-3 ee 
AS iso, state @uhen’..... Where?..... Business 
50 Name of firm...... Assets’S....Lrabilities yar 


51 Name and present address of Assignee or Trustee 


NOTE: If answered “Yes,” give particulars in 
separate confidential letter to the Company. 


REFERENCES 
Give at least five. Write names and addresses 
plainly. Do not give former employers as references. 
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Names of References Occupation P. O. Address 


ie VW. |. Meale Waco, Texas 
2. Agt. 
o. Geo. H. McFadden & Bros. 


The MARYLAND CASUALTY COMPANY, 
(Hereinafter called Company) 1s hereby authorized, 
without further request from me, to execute, as surety, 
or to procure the execution of not only the bond herein 
applied for. but any and all bonds which may be re- 
quired of me in the service of this, or any other em- 
ployer, and to consent, as often as it may deem neces- 
sary to a change in such bonds or the bond herein ap- 
plied for, or any of them, so as to cover me in a 
different position, or amount, or in the service of a 
different employer. 

And in consideration of the execution, or procure- 
ment, of such bonds by the Company, I agree to pay 
the Company an annual premium in advance of..... 
Oe ee. Ve Dollars, (8%. 2.7.....) 
for the bond herein applied for, and such other pre- 
mium or premiums as may be agreed upon for any 
other bond or bonds which the Company may execute 
or procure; and I do further agree to indemnify the 
Company against all loss, liability, costs, damages, 
charges and expenses whatever which the Company 
may sustain or incur by reason of having executed, or 
procured the execution of, the bond herein particularly 
applied for, or anv of the bonds which said Company 
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is, by this instrument, authorized to execute or pro- 
cure, or any renewal or continuance of any of the 
aforesaid bonds, including counsel and attorney’s fees 
which it may incur in connection with any litigation or 
investigation relating to its rights or liabilities under 
any of said bonds; and I do agree to pay all expenses 
including reasonable attorney’s fees that the Company 
may incur in enforcing any of the agreements herein 
contained. And I do further agree that the vouchers 
or other evidence of payment of any such loss, liability, 
costs, damages, charges or expenses shall be taken as 
prima facie evidence against me and my estate of the 
fact and extent of my liability to the Company. 

I hereby further agree that the Company shall have 
the absolute right to decline to issue any such bond, 
or if any such bond be issued, to decline to renew or 
continue same, and to cancel at any time any such 
bond or any renewal or continuance thereof; and that 
the Company shall be under no obligation to disclose 
its reasons therefor or to give any information in con- 
nection therewith, the provisions of any law to the con- 
trary being hereby expressly waived by me. 

And as an additional consideration, I hereby waive 
all right to claim any of my property, including my 
homestead, as exempt from levy, execution, sale or 
other legal process under the laws of this or of any 
cther state. 

IN WITNESS WHEREOF, I hereunto set my hand 
and seal this lst day of December, 1919. 

Witness J. F. Norsworthy j. BeSears (Seal) 
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Paeintifis Ex 3. 
“Register No. 5493. ($2.50 cancelled revenue 
stamps attached ) 
MARY LAND CASUALTY COMPANY 
BALTIMORE 


WHEREAS, J. B. Sears, hereinafter called the Em- 
plovee, has been appointed to a position in the service 
oi California Cotton & Factorage Co., Los Angeles, 
Cal. hereinafter called the Employer, and 

WHEREAS, said Employee has been required to 
turnish Bond. 

NOW, THEREFORE, in consideration of a certain 
premium to be paid annually in advance during the 
term of this bond, and of the Employer’s written state- 
ments relative to the Employee, his duties and ac- 
counts, it is hereby agreed that the MARYLAND 
BASUALTY COMPANY, a corporation of Mlary- 
land, hereinafter called the Company, will, within two 
(2) months after the receipt of satisfactory proofs of 
loss, reimbuse the Employer for any loss, not exceed- 
ing Fifty Thousand Dollars ($50,000), of money, se- 
curities or other personal property (including that for 
which the Employer may be responsible to others), 
which the Employer shail have sustained by reason 
Of any act or acts of FRAUD, DISHONESTY, FOR- 
fen’, EMBEZZLEMENT, WRONGFUL AB- 
SERACTION or WILFUL MISAPPLICATION on 
the part of the Employee, while in the performance 
of his dut¥es as Secretary m the sérvite of said Em- 
ployer and, occurring during the continuance of this 
bond. 
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THIS BOND 1s executed upon the following ex- 
press conditions; which are conditions precedent to 
the right of the Employer to recover hereunder; 

1. That the term of this bond begins at noon on 
the Ist day of November A. D., 1919, and ends With 
(a) the permanent or temporary retirement of the 
Employee from the service of the Employer; (b) the 
discovery by the Employer of loss hereunder; or (c) 
the cancellation of this Bond by the Employer or the 
Company. 

2. That all statements which the Employer has 
turnished to the Company concerning the Employee or 
his duties or accounts are warranted by the Employer 
to be true; that the Employer has no knowledge of 
any act of fraud or dishonesty committed by the 
Employee while in the service of the Employer or else- 
where; that if the Employer become aware of the 
Employee committting any act of fraud or dishonesty, 
or of the Employee gambling or speculating or com- 
mitting any disreputable, lewd or unlawful act, the 
Employer shall, within ten (10) days thereafter, no- 
tify the Company by registered letter, adddressed to 
the Company at its Home Office, Baltimore, Maryland, 
and the Company shall not be liable for any loss sub- 
sequently incurred by the Einployer through any act 
of the Employee unless the Company shall have con- 
sented, in writing, to continue its liability under this 
bond. 

3. That any loss covered hereunder be discovered 
during the continuance of this bond or within six (6) 
months after its termination, and notice of such loss 
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be sent by telegraph and by registered letter, both 
addressed to the Company at its Home Office, Balti- 
more, Maryland, within ten (10) days after the dis- 
covery; that an itemized statement of the loss shall 
be filed with the Company by the Employer within 
ninety (90) days after the date of said notice of loss; 
that if required by the Company, the Employer shall 
produce for investigation all books, vouchers, and evi- 
dence in the Employer’s possession, and render every 
assistance (except pecuniary) capable of being ren- 
dered by the Employer, that may aid in bringing the 
Imployee to justice. 

4. That the Employer and the Company shall share 
any recovery (excluding insurance and reinsurance), 
made by either on account of any loss, in the propor- 
tion that the amount of the loss borne by each bears 
to the total amount of the loss. 

5. That this bond may be terminated by the Com- 
pany upon fifteen (15) days’ notice, in writing, to the 
Employer and likewise the Employer may terminate 
this bond by notice in writing to the Company, speci- 
fying the date of cancellation. Upon the termination 
of the bond and provided no loss has been reported, 
the Company shall refund pro rata, unearned premium. 

6. That should the Kimployee become guilty of any 
criminal offence covered covered by this bond, the Em- 
ployer shall immediately, on being requested by the 
Company so to do, lay proper information before an 
officer or other body having authority to issue warrant 
for the arrest of the Employee, and verify the same 
as required by law, and furnish the Company every 
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aid and asssistance (not pecuniary) that can be ren- 
dered by the Employer his agents or servants, in the 
apprehension and prosecution of the Employee. 

7. That should the Employer and the Company dis- 
agree regarding the amount of any claim made under 
this bond, the amount may, at the election of the Em- 
ployer or the Company be determined by arbitrators; 
one to be selected by the Employer, one to be selected 
by the Company, and a third (in the event of failure 
to agree upon the amount of the claim) by the two so 
selected; the written decision of the majority of said 
arbitrators shall be binding and conclusive as to the 
amount of such claim and the total expense of such 
arbitration shall be paid by the Company. 

8. That no action or proceeding shall be brought 
to recover any claim under this bond unless begun 
within twelve (12) months from the time detailed 
statement of loss shall have been given to the Com- 
pany by the Employer, unless by statute of the state 
in which suit is brought agreements such as in this 
condition contained are expressly prohibited. 

SIGNED, sealed and dated this 19th day of Decem- 
ber, A. ‘D. 1919. 

Not valid unless countersigned by an authorized 
official or agent of the Company, 

EF, E. Holly 


Assistant Secretary. Jno. T. Stone 
(SEAL) President. 
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Countersigned at Philadelphia, Pennsylvania this 
Zeon day of December, A. D. 1919: 
Louis J. Farley 


attorney-in-fact.” 


Indorsed as follows:— ‘No. 134580 
ENTERED LINE SHEET 5080 REGISTER R-410 
MARYLAND CASUALTY COMPANY 
INDIVIDUAL. BOND 
$50,000 
ON BEEUAEE OF 
Ne. Seu s 
to 
California Cotton & Factorage Co. 
Los Angeles, Cal. 

Dated November Ist, 1919. 
For Transfers or Renewal, 
Apply to 
HASELTINE SMITH, 
FIRE, LIFE AND GENERAL INSURANCE, 
326 Walnut St. Phila.” 


That plaintiff thereupon offered and there was re- 
ceived in evidence as Plaintiff’s Exhibit 4, the By-Laws 
of the California Cotton and Factorage Company and 
Sections 1 and 4 of Article 3 and Article 4 thereof 
were read into evidence as follows: 

“Article 3: Officers: Section 1, Executive Officers. 
The executive officers of this corporation shall be a 
president, vice-president, secretary, who shall also be 
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the general manager of the corporation, and a treas- 
urer, all of whom shall be elected by the board of 
directors; any one of whom is qualified to hold any 
one of the above named offices.” Section 4 reads— 
“Section 4: Seeretary and General Manager, "iiive 
secretary shall keep full minutes of all of the stock- 
holders’ meetings of the board of directors, in the 
books provided for that purpose; he shall attend to the 
giving and serving of all notices for the corporation; 
he shall keep the seal of the corporation and _ shall 
affix said seal to all certificates of stock, contracts and 
other instruments in writing executed in the name of 
the corporation; he shall have charge of the book of 
blank certificates of stock; shall fill out and sign as 
secretary all the certificates of stock issued, and shall 
make corresponding entries upon the margin of such 
books and papers as the president may direct. He 
shall keep a proper stock and transfer book, showing 
the names of the stockholders, the number of the shares 
issued to each stockholders, and the date of such issu- 
ance; he shall attend to the correspondence in the name 
of the corporation and perform such other duties as 
shall from time to time be assiened to him byeiie 
president and as are required of him by law and the 
By-Laws of the corporation.” ‘““The secretary of this 
corporation shall also be the general manager and any 
and all contracts made, agreements entered into or 
instruments signed, checks or drafts issued, notes or 
any obligations signed or created by him as such gen- 
eral manager, shall be valid and binding upon the cor- 
poration without the previous authorization or subse- 
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quent ratification of the president or any other officer 
or member of the corporation, and said general man- 
ager is hereby given complete and unrestricted power 
and authority to enter into any contracts or agree- 
ments and perform any and all acts and things neces- 
sary and in line with the carrying out and fulfilling 
of the purposes of this corporation and connected with 
his duties as the general manager thereof, in the per- 
formance of which duties his authority is absolute and 
unrestricted.” 

Pwrticle VV. 

Certificates of Stock and Transfers. 

Section 1. Certificates of Stock. 

Certificates of stock shall be of such form and device 
as the board of directors shall direct and shall each 
be signed by the president and countersigned by the 
secretary, and express on the face the number and 
person to whom it is issued. The certificate book shall 
contain a margin on which shall be written the num- 
ber, date and number of shares and the name of the 
person holding same as expressed in the corresponding 
certificate. 

Section 2. Transfer of Stock. 

Shares of the corporation may be transferred at 
any time by the holders thereof, or by the attorney 
legally constituted or by any legal representative, by 
endorsement on the certificate of stock. But no trans- 
fer shall be valid until the surrender of the certificate 
and the acknowledgment of the transfer on the books 
of the corporation. 

Section 3. Old Certificates to be cancelled. 
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No surrendered certificates shall be cancelled by the 
secretary before a new one is issued in lieu thereof, 
and the secretary shall preserve the certificate so can- 
celled as a voucher however if a certificate is lost or 
destroyed, and the board shall order a new certificate 
issued upon such guarantees by the parties claiming 
same, as they deem necessary. 


TESTIMONY Ole. iyi 


L. C. Ivey, a witness for plaintiff, being first duly 
sworn, testified as follows: 

I reside in Los Angeles and am at present a vice- 
president of the Citizens National Bank. During No- 
vember 1919 and May 1920 I was assistant cashier, 
and during the year of 1919, and until the dimeiies 
June, 1921, I was in charge of the note department of 
said bank, and in fact still have charge of that de- 
partment. 

Whereupon, the plaintiff offered in evidence as 
plaintiff’s exhibit 5, the following letter, written on 
letter head of California Cotton and Factorage Com- 
pei 

“Taos, Angeles, Gal Sept. Schaar 

Mr. A. J. Waters, Pres. Citizens National Baie 
Los Angeles, Cal. Dear Sir: Complying with your 
request today, the following is a general outline of the 
business to be conducted by the California Cotton and 
I‘actorage Co. 

The Company is incorporated for $100,000.00 Cap- 
ital Stock, of which $50,000.00 is paid in. 

Officers of the Corporation are: 
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T. W. McDevitt—Pres. Also Pres. California Cot- 
fonmeOn Co. 

J. P. Conduit—V. Pres. also V. Pres. California 
Geron Oil Co. 

ite J. West—Treas. also Prés. T. jl. West Ce 
Calexico. 

J. B. Sears—Secy. Mer. 

The majority of the stock is controlled by T. J. 
West of the T. J. West Co., Calexico, who is Treas- 
yrer. 

The purpose of the Corporation is the buying, selling 
and the handling of cotton in bale form in all its dif- 
ferent branches, or in other words to do a general 
legitimate cotton business, which will at all times be 
on a regular basis and as far from speculation as pos- 
sible. 

The financing of the cotton bought or sold will at 
all times be protected by collateral either in the form 
of Warehouse Receipts or Railroad Bills of Lading, 
which will be held by the Bank as security together 
with actual daily balances. These \Warehouse Receipts 
or Bills of Lading wiil at times have to be replaced 
with Trust Receipts, in order to facilitate the move- 
ment of the cotton, for example in making shipments 
from the different interior points, it is necessary to 
have the Warehouse Receipts in order to secure the 
cotton and get Bills of Lading for shipments and at 
such times Trust Receipts will be issued by ourselves 
until we can secure the Outbound Bills of Lading, 
after which time Bills of Lading attached to Sight 
Drafts are returned to the Bank and the Trust Re- 


ceipts taken up. 
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All purchases or sales will at all times be protected, 
either by Actual Sales or Purchases or Hedged in the 
New York or New Orleans Future market. 

The manner of payment for actual cotton bought 
will be in the form of Acceptances protected by Ware- 
house Receipts or Bilis of Lading covering the actual 
number of bales of cotton bought or sold, which will 
also be covered by Insurance in the form of a Blan- 
ket Policy for the amount of $100,000.00. 

It is the purpose of the Company at all times to 
carry sufficient daily balance to protect its trades, as 
well as security with collateral attached. 

The total amount of the Acceptance account will 
vary according to the promptness in making ship- 
ments and we do not at any time expect to carry a 
stock of more than three to five hundred bales and 
this stock will be covered by actual sales or hedges.. 

The Acceptance Account will in some instances run 
as high as $150,000.00 to $200,000.00, but as an aver- 
age this will probably be between $50,000.00 to $75,- 
000.00, which will be protected by either Warehouse 
Receipts or Bills of Lading. 

The consignment end of the business will of course 
depend on the amount of this kind of business that 
you care to take care of and on the disposition of the 
planter, as to holding for higher prices, but the ad- 
vances on this character of business will not exceed 
from one half to three quarters of the value of the 
cotton protected by Warehouse Receipts and endorsed 
notes, which will be held by yourselves. 


The Citisens National Bank of Los Angeles. 215 


@igstimeny of iL. C. Ivey.) 

The rate of Interest on the Acceptance Account, as 
paid in the past by both McFadden Agency and Fow- 
ler & Co., was from six to seven per cent and on East- 
ern drafts interest was charged until the drafts were 
reported paid. In some instances during the last two 
seasons 44 of 1% exchange was charged on Eastern 
Drafts instead of the interest charge and credit was 
given for the face of the draft at time of deposit. 

It is very hard to cover in detail the business as a 
whole, but we have given you in a general way that 
which we think is of interest. 

We enclose herewith letter from Messrs. Geo. H. Mc- 
Fadden & Bro’s. Agency, Waco, Texas, for your in- 
formation and trust that we have covered about what 
you wish. 

Yours very truly, 
California Cotton and Factorage Co., 
Biee) AB. Seams.” 


It was stipulated by counsel that this letter marked 
‘Plaintiff’s exhibit 5’ was received by Mr. Waters of 
the Citizens National Bank on or about the 8th day 
of September, 1919. 

I was acquainted with J. B. Sears and did business 
with him at the bank. I was familiar with the letter, 
plaintiff’s exhibit 5, and was familiar with the manner 
in which the business outlined therein was transacted. 
Mr. Sears had general conversations with me respect- 
ing the manner in which the company transacted its 
business, but he did not ever tell me that the business 
of the Cotton Company with the Bank was being han- 
dled in any other way. 1 had conversations with Mr. 
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Sears at the banking room of the Citizens National 
Bank regarding the business between the Bank and 
the Cotton Company at or about the time the account 
was first opened, about 1919, and as late as May 1921. 
No third person was present when | had these conver- 
sations with Mr. Sears except at the time he was 
called in; he had a conversation with Mr. Waters a 
few days before he died. 

“QJ want to know now what Mr. Sears said to 
you respecting the manner in which they were doing 
business; in other words, tell the court what Sears 
said to you between those intervals you have just 
mentioned in the bank respecting their manner of do- 
ing business. 

A I cannot remember any specific instance regard- 
ing the specific manner. It was understood it was to 
be carried out in accordance with the terms of that 
iether: 

Q Did he ever tell you that it would be necessary 
io take out the cotton tickets and give trust receipts? 

A. Yes, that was understood.” 

I cannot, however, recall that Sears ever told me 
that fact. 

Whereupon, eighty-seven sight drafts bearing num- 
bers consecutively from 77 to 162 were exhibited to 
the witness, who identified them as being in his charge 
in the note department of the plaintiff bank. It was 
stipulated that the endorsement or stamp of the Su- 
perior Court of Los Angeles County upon said drafts 
was placed there in a certain action brought on said 
drafts in said @tperior Court and was not there ate 
time the bank held them. 
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The witness being shown one of said drafts and 
asked to explain the manner in which the said drafts 
came into the hands of the plaintiff bank, testified as 
follows: 

They were sent to the bank in most cases by some 
outside correspondent bank and were received through 
meewmeails. The draft of November 8, 1920: m the 
Sm Of $2675.25 bears the number “36” and was 
drawn by the Calexico National Bank upon the Cali- 
fornia Cotton and Factorage Company and was sent 
to plaintiff bank through the mail. The stamp “Ac- 
cepted, California Cotton and Factorage Company, 
J. B. Sears, Manager; the Citizens National Bank, Los 
Angeles, California,” was not upon said draft or any 
of the 87 drafts at the time they were received by 
plaintiff bank. The acceptance thereon became affixed 
in the following manner. The acceptance stamp was 
placed on the drafts by the bank awaiting the signa- 
ture of Mr. Sears on behalf of the Cotton Company 
and the acceptance would then be signed by Mr. Sears 
either at the bank or in case he was busy, it would 
be sent by messenger to the office of the Cotton Com- 
pany. The signature of J. B. Sears appearing under 
the acceptance stamp on each of the 8/7 acceptances 
is the genuine signature of J. B. Sears. The notation 
upon said draft of “A/C of” followed by the figures 
“25 c-r” means 25 cotton receipts. At the time this 
draft No. 36 was received by the plaintiff bank there 
was attached to it 25 cotton receipts or yard tickets. 
There were yard tickets attached to each of the 87 
drafts in varying amounts and the sight draft indi- 
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cated the number of yard tickets which were attached 
by a similar notation to that explained above. After 
the drafts had been accepted by the Cotton Company 
through J. B. Sears, Manager, the plaintiff bank would 
deliver to Mr. Sears, on behalf of the Cotton Com- 
pany, the yard tickets attached to the draft and take 
a trust receipt in lieu thereof. 

Whereupon, the 87 sight drafts were intreduced in 
evidence as plaintiff’s exhibit 6, said sight drafts with 
the acceptances thereon being all substantially as fol- 
lows, save and except as to date and amount and num- 
ber of yard tickets attached, to-wit :— 


Pitse 6r 
Cotton Draft 
California Cotton & Factorage Co. No. 736 
(Blue Ink Stamp:) 
COTTON 21937 


Los Angeles, California 


Calexico Cali 11/18 1920 
At sight PAY EO THE ORDER OF 
Galesico Natl) Bank... $2,675/25 Two Thousand Six 
Hundred Seventy Five and 25/100 Dollars VALUE 
RECEIVED AND CHARGE TO ACCOUNT OF 
of 
A/C/25 C/R B/C—MARKED_ B/L No. 
or 
WOH dept... nce 
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(Stamped in red ink) 
108798 
ATTACHEDs, .. TO teak 


Wo California Cotton & Factorage Co. 
Through Citizens Natl Bank 
Los Angeles Cal Calexico National Bank 
IX. W. Beidleman A. C. 


(Stamped in bluc ink;) 

Wace “NOV 19 1920 
ACCEPTED 

CALIFORNIA COTTON & FACTORAGE CO. 
By J. B. Sears 
Manager 
fia CIMZDNS NATIONAL BANK 
Los Angeles, Calif. 

IMEC ER 2yor 1 


(Stamped across face in red ink:) 
Judgment entered hereon 1n the 
Superior Court of Los Angeles 
County, State of California, 
this 9 day of May, 1922 
L. &. LAMPTON, County Clerk 
By F, &. Langford, Deputy. 


(Indorsed on back: ) 
Without recourse 
Calexico National Bank 
iE. W. Beidletnan AwG, 
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(Stamped): 

PAY TO WEE @ORDEERTOM 

ANY BANK, BANKER OR 

TRUS@® @O@) Ever Mien. 
ENDORSEMENTS GUARANTEED 

90-518 

CAILEXICOUNA TION ue ara ke 
CALEMICO, CAE ORii. 


(Indorsed:) T. W. McDevitt 

I hereby guarantee payment of the 
within note, or bill of exchange, or 
any renewal or extension thereof (in- 
cluding reasonable attorney fees), 
incurred in enforcing this guaranty, 
and waive demand, presentment for pay- 
ment, protest and notice of protest, 
and consent that the time for payment 
be extended without notice to me. 

(Signed) T. W. McDevitt 


“MR. PARKE: I have no objection to the intro- 
duction except we do desire to call the court’s atten- 
tion to the fact that they are accepted as “manager”, 
and, insofar as they attempt to bind the surety com- 
pany for any liability on account of his acts limited 
as secretary, we offer the objection that these drafts 
are immaterial. 

THE COURT: That is a matter, of course, which 
you will want to argue at the conclusion of the case. 

MR. PARKE: Yes. 
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THE COURT: Objection over-ruled. 

MR. COSGROVE: It may be stipulated the total 
is $82,487.96? 

MR. PARKE: If you will so state. 

MR. COSGROVE: Yes, as pleaded in the com- 
plaint. 

MR. PARKE: May we have an exception to your 
Honor’s ruling? 

tere COURT: Yes.” 

It was stipulated that the total of the 87 drafts, 
plaintiff's exhibit 6, aggregates $82,487.96. 

Whereupon, there was exhibited to the witness 87 
trust receipts numbered consecutively from 77 to 162, 
which were identified as the trust receipts introduced 
in the previous trial of this action, and it was stipu- 
lated that the signature of J. B. Sears thereon was his 
genuine signature. The trust receipts were identified 
by the witness as those delivered to the plaintiff bank 
in lieu of yard tickets or cotton receipts surrendered 
to the Cotton Company and which cotton tickets were 
originally attached to the sight drafts. Said 87 trust 
feeeipis were thereupon introduced in evidénee as 
plaintiff's exhibit 7 and were, save and except as to 
date and amount in words and figures as follows, 


to-wit : 


“Gaitemia Cotton& TRUST RECEIPT NG... . 
l’actorage Co. 
Cotton. 
Los Ambeles; Calitormiay, 2.601 Pet 
Received in trust from The Citizens National Bank 
Gi l_osmAaweles.......... Batik of dvog Adagelés, ....4. 
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documents, described below, the purpose being to se- 

cure delivery of the shipments and secure outbound 

documents therefor, which shall be returned to said 

bank in cancellation of this receipt. 

B/L, No... @iNo@EyC. 4 Mark. ...<.. 
CALIFORNIA COTTON & FACTORAGE MSs) 

Compress or yard receipts J. B. Sears Mer.” 

rch B/C attached 


© Now, what is the $2,293.60; what is the signifi- 
cance of that, if you know? 

A That was the amount of the draft to which the 
21 bales of cotton, as indicated in the receipt, was 
attached. 

Q That was the amount of the sight draft which 
had been accepted at the time that this trust receipt 
was given? 

A Yes, 

© And this figure “21 B/C”, what does that mean? 

A Bales of cotton.” 

Whereupon counsel for plaintiff read into the record 
from the minutes of meetings of the Board of Direc- 
tors of plaintiff bank certain extracts referring to the 
manner of extension of credit by the Bank to the Cot- 
ton Company. The following was read from the min- 
utes held September 11, 1919. 

“Upon motion of G. W. Walker, seconded by A. J. 
Waters and carried, a line of credit ip to the aie 
imum amount of $200,000.00 at any one time was 
granted to the California Cotton and Factorage Com- 
pany, the same to be guaranteed by its officers and 
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secured by warehouse receipts for cotton, drafts with 
bills of lading attached for cotton or advances to grow- 
ers on crop mortgage of cotton. Signed M. J. Mo- 
nette, Chairman pro tem, attest, I. W. Pettigrew, Sec- 
metary.’’ 

Mr. G. W. Walker was a director of the plaintiff 
bank and Mr. A. J. Waters was president and also a 
director. 

The following excerpts were read from the minutes 
of a meeting of the Board of Directors held June 22, 
1020. 2 

“Upon motion of George W. Walker, seconded by 
M. J. Monette, and carried, the California Cotton and 
Factorage Company was granted a line of credit up to 
$75,000.00 to be secured by notes of cotton growers, 
which in turn are to be secured by chattel mortgage on 
growing cotton crops, the notes of the Company to draw 
mperesteat ten,per cent per annum, such linevof credit 
granted with the understanding that $25,000.00 of the 
loan be carried in the form of a certificate of deposit. 
Signed M. J. Connell, Chairman, J. M. Rugg, assistant 
secretary.” 

The total number of cotton tickets attached to the 
8/ drafts and for which trust receipts were issued and 
delivered to the bank in lieu thereot aggregate 1,476 
and represent that number of bales of cotton. After 
Mr. Sears’ death, 385 of the cotton tickets were re- 
turned to the plaintiff bank and disposed of by it. 

© ‘Now, did you ever discover, or were you were 
informed that Mr. Sears or the California Cotton and 
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Factorage Company was disposing or had disposed of 
cotton tickets for which you held trust receipts? 

MR. PARKE: We object to that, if your Honor 
please, as incompetent, irrelevant, immaterial, whether 
this particular witness knew, it appearing from the 
allegations of the complaint that tickets, for which 
trust receipts were issued, were turned over by the 
bank pursuant to an arrangement by which the Cali- 
fornia Cotton and Factorage Company should sell and 
dispose thereof, and they allege further in the com- 
plaint that they were sold and disposed of, and the 
outbound documents covering the same were deposited 
in the Citizens National Bank and it wou!d be imma- 
terial whether this particular officer of the bank knew 
all of the facts in connection with the transaction, it 
affirmatively appearing that the bank did know from 
some of the other officers of that fact. 

MR COSGROVE: We don’t accept those state- 
ments that any of the officers knew it. What we are 
trying to show is that the officers of the bank did not 
know it. Now, I am producing the officer who has 
charge of the acceptance account and we expect to 
produce the three vice presidents and prove that they 
didn’t know anything about it, either, and we expect 
to show by this witness that the first time that he 
learned that there was a violation of the terms of the 
trust receipt was after this man had shot himself and 
[ expect to show then what, if any action, he took in 
connection with it. 

MR. PARKE: Mr. Cosgrove, you don’t mean to 
say or state or contend that you will produce testimony 
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to show that the bank did not know that the accept- 
ances which were paid were being paid out of cotton 
sales? 

MR, COSGROVE: That hasn’t anything to do 
with the question I am asking this witness. The ques- 
tion is whether or not he knew that Sears was dispos- 
ing of that cotton in violation of the terms of his trust 
receipt. 

MR. PARKE: Well, if that is the purpose of it I 
object to it on the ground that it calls for a conclusion 
of the witness. If he will ask whether or not this 
witness knew whether Sears was disposing of the cot- 
ton covered by the trust receipt I think that far he 
may go. 

MR. COSGROVE: That is not the question I 
asked. If I had asked the witness the question which 
I put here a minute ago it would be objectionable on 
that ground. I would like to have the question read. 

THE COURT: All right. 

(Qestion read. ) 

THE COURT: He may answer the question. 

WR. PARKE: Note an exception. 

A. Not until May 19, 1921, when Mr. MeDevitt 
came into the bank and said that.” 

I remember the occasion of Mr. Sears’ death. I had 
a conference immediately prior thereto in the office of 
the plaintiff bank. Mr. A. J. Waters was president. 
Mr. Sears came to the bank at the request of Mr. 
Waters. I telephoned to Mr. Sears and told him that 
Mr. Waters would like to talk to him concerning the 
acceptance account of the Cotton Company and for 
him to come to the bank. ‘The occasion of my notify- 
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ing Mr. Sears to appear at the bank was that the ac- 
ceptance account had not been moving for some time, 
that is, the cotton was not coming and going, and I 
had noticed about that time a drop in cotton, which I 
called to the attention of Mr. Waters. Mr. Waters 
said: ‘Well, get in touch with Mr, Sears and have him 
come in.’ When I telephoned Mr. Sears he stated he 
would come in the next morning, which he did. At 
this conversation Mr. Waters stated to Mr. Sears that 
the acceptance account was not moving very fast and 
the price of cotton was going down and that the bank 
was expecting a visit from the National Bank Exam- 
iner and the bank would like to have the cotton tickets 
returned to the bank in lieu of the trust receipts which 
it held and that Mr. Sears said “all right—I have 
them down in my safe and I will bring them or send 
them up to you right away.” Mr. Waters replied: 
“Very well, that will fix it up.’ Mr. A. J. Waters is 
now deceased; his death occurred prior to the first 
trial of this case. Mr. Sears did not bring up the cot- 
ton tickets and I telephoned him again and he made 
some excuse that he would send them right in, or that 
he was busy, or something to that effect. The con- 
versation in the presence of Mr. Waters, as above 
stated, took place on or about the 20th day of April, 
1921, and Mr. Sears died on the morning of May 1, 
1921. I think I telephoned to Mr. Sears two or three 
times between the date of that conversation and the 
date he committed suicide and he never did produce 
the cotton tickets. 
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On the 19th day of May, Mr. McDevitt, President 
of the Cotton Company, came in and stated that the 
books of the Cotton Company were being checked by 
an auditor and that he had reported a shortage in the 
cotton tickets covered by trust receipts held by the 
bank. I thereupon took the matter up with Mr. Cos- 
grove, attorney for the bank. [| endeavored to secure 
portions of certain sight drafts that the Cotton Com- 
pany had put through the bank and upon which it had 
gotten credit for the money evidenced thereby. I was 
successful in securing a return of two of these sight 
drafts which had been put through covering cotton 
sold, and which sight drafts, accompanied by bills of 
lading for cotton sold, were drawn upon the purchaser 
of said cotton as drawee. The two sight drafts which 
the bank recovered were one dated December 16, 1920, 
and one dated April 29, 1921. It was stipulated that 
the signature of J. B. Sears, Manager of the Califor- 
nia Cotton and Factorage Company, attached to said 
two sight drafts was his genuine signature. There- 
upon, the two sight drafts were exhibited to the wit- 
ness who further testified as follows: “These two 
drafts were passed through the Citizens National 
ank. The fact that each draft has an O. & aad the 
initials of one of the vice presidents of the bank on 
it and also the endorsement stamp of the Citizens Na- 
tional Bank indicates this fact. The earlrer draft, 
that dated December 16, 1920, contains an O. K. and 
the initials J. M.R. These initials are those of J. M. 
Rugg who was at that time and still is a vice president 
of the plaintiff bank. On the draft of April 29, 1921, 
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the initials E.T. P. appear, being those of Mr. Petti- 
grew, at that time a vice president. I am familiar 
with Mr. Rugg’s O. K. and with the signature, hand- 
writing and initials of Mr. Pettigrew. The bank gave 
to the Cotton Company credit for the amount of the 
sight drafts. The O.K. by one of the banks wage 
presidents is a notification to the teller that immediate 
credit for the amount of the sight draft should be 
given to the Cotton Company and characterizes the 
transaction as a cash transaction as distinguished from 
an item for collection.” Without the approval of the 
Vice-President such a draft would have to be de- 
posited for collection, but when approved it is handled 
as a cash deposit and entitled the depositor to entry 
upon its deposit books and upon the books of the bank, 
the same as if so much currency had been deposited. 
Whereupon, the said two sight drafts were intro- 
duced in evidence and marked plaintiff’s exhibit 8. 


(Plaintiff's Exhibit No. 8) 
COTTON DRAFT 

CALIFORNIA COTTON & FACTORAGE CO. 

NougezZ 
COTTON 
(Stamped) 39905 
Los Angeles, California 

APRIL 29 128 
EE CKON DEMAND***#2****#kPAY TO THE 
ORDER OF CITWENS: NATIONS BANK OF 
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eae Sh oPO AMOS CVS. . . dar eiacn . DOME ARS 
Pei: RECEIVED AND CERAARGE TO AC- 
SOUNT OF 
A/C OF FIFTY B/C-MARKED GRAB B/L, No. 
OR 
W. Hi. Rept 
B/k 
iy: Ati yCH ip 26613# 
CONF. TOTAL Ae, 
@o PACIFIC COTTON MILLS CO: INC.) 
ALHAMBRA: CALIFORNIA, ) 
California Cotton & Factorage Co. 
By J. By Seats 
Manager 


me 7. P. 


(STAMPED ACROSS FACE IN RED INK): 
PAID 
Ww W 
7 MAY 3, 1921 7 
ALHAMBRA 
SAVINGS AND COMMERCIAL BANK 
ALHAMBRA, CAL 


(Stamped across back in purple ink) : 
PAY TO THE ORDER OF 
ANY BANK OR BANKER 
The Citizens National Bank 
OF LOS ANGELES, (aim 

Collection Department 
Hh. Dt IVEY, Gachier. 
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(Plaintiff's Exhibit No. 8) 
(Written in Ink) 
130 34 
COTTON DRAFT 
California Cotton & Factorage Co. No. 321 
(Stamped in 
COU-MON ereen ink) 34630 
LOS ANGELES, CAVIFORNIA 
Dec--16th--1920. 


es. DEMAND.---------PAY TO THE ORDER OF 
Our-Selves--------------------- +---------------------- $11535.85 
Eleven Thousand Five Hundred Thirty Five & 85/100 
a----- DOPLEUNS 


Value Received and Charge 
To Account Of | 
A/C OF 142 B/C -MARKED Various 
B/LaNo, da ATU AED 69404 
OR TODAL Wt. 
To Stewart Bros Cotton Co. 
NEW ORLEANS, LA. 
California Cotton & Factorage Co, 
By J. BaSeare 


Manager 
J. ML Re 


(Stamped across face in blue ink) 
NEW ORLEANS BRANCH 
FEDERAL RESERVE BANK OF 
ATLANTA 
NEW ORLEANS, LA. 
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California Cotton & Factorage Co. 
By J.B. Sears 
Manager 


(Stamped in purple ink:) 
Peay LO THE ORDER OF Aire 
PRBP RAL RESERVE BAMTS 
POR COLEBCTION ONLY 
16-16 DEC 161920 16-16 
LOS ANGELES BRANCH 
PEDERAL RESERVE Baie 
SAN FRANCE 


(Stamped in purple ink) 
PAY TO THE CRDEREGr 
ANY BANK OR BANKER 
The Citizens National Bank 
OF LOS ANGELES, Gar. 

Collection Department 

H. D. Ivey, Cashier 


(Stamped in blue ink) 


FEDERAL RESERVE BANK 


It was thereupon stipulated that all outbound drafts 
were passed on by the bank to the drawee and that the 
drawee in turn took them up and the money came back 
to the Citizens National Bank. That said sight drafts, 
plaintiff's exhibit 8, were the usual and customary 
form of sight draft with bill of lading attached. 
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Whereupon, the bank pass book of the Cotton Com- 
pany was offered and received in evidence as plaintiff’s 
exhibit 9. It was stipulated that said pass book was 
used by the Cotton Company during the time covered 
by the transactions in dispute herein; and it was fur- 
ther stipulated that said pass books showed that the 
sight drafts, plaintiff’s exhibit 8, were credited in the 
pass book on the same date as that of said drafts, and 
it was stipulated that a like entry was made in the pass 
book as a deposit in the amount of all other sight 
drafts so deposited. 

Whereupon, plaintiff introduced letters dated Sep- 
tember 12, 1919 and August 14, 1922, written and 
delivered to Mr. Sears, which letters are as follows: 


“To Whom it may Concern :— 

This letter will serve to introduce Mr. J. B. Sears, 
Manager of the California Cotton & Factorage Com- 
pany, of this city. 

This company has recently been organized, with a 
substantial paid up capital, for the purpose of buying 
and selling cotton in all of its different branches, and 
the stockholders of the company are gentlemen in good 
standing and representing considerable responsibility. 

Mr. Sears is recommended to us very highly, and we 
have confidence in his ability to manage the business 
successfully. 

We have agreed to extend credit to the company, 
secured by cotton, to the extent of $200,000, which 
amount, we are informed by the officers, will be suffi- 
cient, in addition to the capital paid in to the company, 
to take care of their requirements this season. 
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Thanking you for any consideration you may show 
Mir. Sears, we are 


Very truly yours, 
(Signed) A. J. Waters, President.” 


“Los Angeles, Cal. August 14th, 1920. 

To Whom it may Concern: This will be presented 
by Mr. J. B. Sears, General Manager of the California 
Cotton Factorage Company, with headquarters in Los 
Angeles and Calexico. 

This company has done a very large business with 
us for the last number of years, and has always main- 
tained liberal balances and carried out it’s contracts 
with us in a very satisfactory manner. 

Mr. Sears has acted as general manager, and we 
have a great deal of confidence in his ability and in- 
tegrity. 

We do not feel that Mr. Sears, or the California 
Cotton & Factorage Company, would enter into any 
contract that they were not prepared to faithfully 
carry out. 

Yours truly, 
(Signed) W. J. Doran, Vice President.” 

Said letters were received in evidence as plaintiff’s 
exhibit No. 10. 

FURTHER TESTIMONY O% 
THOMAS W. McDEVITT 
THOMAS W. McDEVITT, 
witness for plaintiff, was recalled: 
DIRECT EXAMINATION 

During the two years preceding May 1, 1921, I had 

offices adjoining those of the Cotton Company and 
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saw Mr. Sears frequently. I took no part mm the 
practical operation of the affairs of the Cotton Com- 
pany. As president, I presided at the directors’ meet- 
ings and was able to influence considerable business in 
favor of the Company, but I wasn’t a practical tech- 
nical cotton man and wasn’t active in the practical 
technical end of it. JI did not buy or sell any cotton. 
I discussed with Mr. Sears the affairs of the Cotton 
Company frequently and saw about a dozen state- 
ments that Mr. Sears had prepared reflecting the 
financial condition of the Cotton Company. Monthly 
statements were prepared under the supervision of Mr. 
Sears, and were retained in his possession. Shortly 
after the first of the month, Mr. Sears would show 
me a statement and Mr. Sears did say that he would 
forward a copy of such statement to Mr. West at 
Calexico. Whether he did forward such copies, I do 
not know. The last statement of the Company I saw 
was two or three months prior to Sears’ death. Dur- 
ing the year preceding Sears’ death, I had frequent 
talks with him concerning the financial affairs of the 
Cotton Company—probably as many as half a dozen. 
In substance, Mr. Sears would explain that the Com- 
pany had bought so much cotton at various places— 
that the market was going down, but that the Cotton 
Company was protected by “hedges”. 

“THE WITNESS: A “hedge” of cotton is selling 
it the day you buy it, selling it on the board the day 
you buy it, or selling it on the board the day you buy 
to protect against a loss.” 
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Mr. Sears would just talk to me im general terms 
about how much cotton the Company had bought and 
that there was a good outlet for it at a good price. 
And he handed me a statement of the business show- 
ing that so much cotton had been bought and sold and 
that the expenses of the Company were so much. He 
informed me that we made money. | do not have 
any of the statements which he gave me. 1 do not 
know what became of them. The last | saw of them 
was previous to Mr. Sears’ death. The statements 
were uniform as to the manner of setting up the busi 
ness—they would show on one side the assets of the 
Company and on the other side the liabilities; the 
amount of cash in bank; the amount of cotton on 
hand; the cost of doing business; and the profit during 
the period the statement covered. On the 29th of 
April, 1921, Mr. Sears advised me that the Company 
was losing money. This was about five o’clock in the 
afternoon of April 30th, at the office of the Cotton 
Company in the Merchants National Bank Building. 
I had talked to him on the 29th day of April, 1921, 
about 9:30 a.m. | called him on the telephone and 
told him that the Citizens National Bank aceeptance 
accounts seemed to be unduly large and asked him if 
the Cotton Company had cotton tickets to cover it, to 
which Sears replied “yes”. | then asked him to get 
up a statement for the bank and he satd he would have 
ita little Jater. About three o'clock p.m, Lt called 
him and he said he would have the statement by five 


’ 
o'clock p.m. 
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“Q Did he come into your office? 

A I pushed the buzzer and he came into my office. 
He said “We have lost some money.” I said, “how 
much?” He said, “I don’t know.” “Well,” 1 Seale 
“Tet’s find out.” He says, “We have some cotton tick- 
ets in the bank for which we haven’t the cotton. 

© Did he say, “cotton tickets in the bank’’ or 
“Trust Receipts?” 

A Cotton tickets. 

Q What, if anything, did you say to that? 

A I said, “Does the bank know it?” And he said, 
“No.” 

Sears then to!d me he had trust receipts in the bank 
for cotton and that the Company did not have the cot- 
ton. I asked him if he knew that it was a peniten- 
tiary offense. I asked him to prepare a statement and 
meet me at the bank at nine a. m. the next morning to 
check up with the bank and find out where the Com- 
pany stood. I called Sears about nine on the evening 
of April 29th at his home. I asked him if he had 
completed his statement and he said “yes”. I told him 
not to worry; that I would see him in the morning 
and that the loss was only money and that we would 
meet at the bank in the morning and fix up whatever 
loss there was. He thanked me for calling him and 
hung up the telephone. That is the last conversation 
I had with him. The following morning I was ad- 
vised that he had shot himself. I immediately went 
to Sears’ apartment. Sears was lying unconscious. 
I arranged for his removal to a hospital and waited 
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until they took him there. I came down town, reach- 
ing the Citizens National Bank a few minues before 
ten. I saw Mr. Waters and told him that Sears had 
shot himself, and that I did not know the condition 
of the Cotton Company and suggested that the books 
be turned over to an accountant to ascertain the true 
condition, and it was agreed that the books be turned 
er “to R. W. Cole, and there 1 cneaged Mr 
Cole to audit the books of the Cotton Company to de- 
termine its financial condition. I then returned to the 
office of the Cotton Company with Mr. Cole’s assistant, 
Mr. Bailey, to whom [I turned over the books and ac- 
counts of the Cotton Company. On May 19, 1921, 
Mr. Cole furnished me a verbal report of the condi- 
tion as disclosed by the audit, which report was in 
substance that there was a shortage of several hundred 
bales of cotton in the account of the Company; that 
there had been deposited in the plaintiff bank trust re- 
ceipts for which the cotton tickets did not exist. I then 
informed the bank of that fact, talking to Mr. A. J. 
Waters and to Mr. J. M. Rugg. Thereupon, accom- 
panied by Mr. Rugg, I went to the office of Hunsaker, 
Britt & Cosgrove, attorneys for the plaintiff bank, and 
a telegram was prepared and sent to the defendant 
notifying them of the loss. \Whereupon, the said tele- 
gram of May 19th, was introduced in evidence as 
plaintiff’s ‘“Iexhibit 11” and read into evidence as 
follows: 
Los Angeles, Calif. 1921. May 19-P. M. 10-03 

“Maryland Casualty Company, Baltimore, Maryland. 

‘he undersigned has sustained a loss of $50,000.00 
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under the terms of policy Maryland Casualty Company 
Register No. 5493, growing out of wrongful acts of 
J. B. Sears, employee, mentioned in said bond. Notice 
by regisered letter follows. California Cotton and Fac- 
torage Company, Los Angeles, California.” 
Whereupon, it was stipulated that the letter of May 
19th was written on said date to and received by the 
defendant on May 25, 1921, which letter 1s marked 
“Plaintiff's exhibit 12”, and that the letter dated = jis, 
22, 1921, together with the proof of loss attached 
thereto, was written on July 22, 1921, and was received 
by the defendant on July 27, 1921, said letter being 
marked ‘‘Plaintiff’s Exhibit 13” and which said letters, 
Plaintiff’s Exhibits 12 and 13, together with the tepe 
letter of the defendant to the Cotton Company, dated 
August 9, 1921, (being a portion of plaintiff’s Exhibit 
13, are as follows: 


(Plaintiff’s Exhibit No. 12) 


CALIFORNIA COT#ON & PACTORAGE a 
J. B. Seats, Secy.-Mer. 
COTTON Aa) LINTERS 
Merchants Nationai Bank Bldg. 

LOS 7aMGEIES, Caulk 

CODES: SHEPPERSON. 1878-1915 
MYERS. “Soum ia, 
CABER: CATE Gr 
PHONES: 65871: 61097 
POSTOFFICE BOX 443, STATION C. 
Agencies: 
Calexico, California 
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Blythe, California 
Fresno, California 
Yuma, Arizona 
Phoenix, Arizona 


(Stamped in red ink): 
SURETY CLAIM DEPART- 
MENT Mea Y 25 1921 


May 
Nineteenth 
Nineteen Twenty-One. 
Maryland Casualty Company. 
Baltimore, Md. 
Gentlemen: 
In Re: Individual Bond, Register 
No. 5493, California Cotton 
& Factorage Company, Los 
Angeles, Calif., Insured, 
J. B. Sears, Employee. 


Pursuant to the requirement of Paragrah 3 of the 
Bond as hereinabove entitled, we are filing herewith 
and hereby serving notice of loss thereunder. An 
itemized statement of such loss shall be filed with the 
Maryland Casualty Company within ninety (90) days 
from the date hereof. 

By reason of acts of fraud, dishonesty, forgery, 
embezzlement, wrongful abstraction and willful mis- 
application on the part of said J. B. Sears, employee, 
while in the performance of his duties as Secretary 
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in the service of said California Cotton & Factorage 
Company, of Los Angeles, Calif., employer, said em- 
ployer has sustained a loss and shall be responsible 
to others in an amount of not less than $50,000.00. 
Very respectfully Yours 
CALIFORNIA COTTON & FACTORAGs 
COMPANY. 
By T. W. McDevitt 
President. 


(Copy of Letter contained in Plaintiff’s Exhibit 
No. 13) 


HUNSAKER, BRITT & COSGROVE 
ATTORNEYS AND COUNSELORS AT LAG 
1131-1143 Title Insurance Bldg. 

Fifth and Spring Streets 
OS AANGELHS, CAL) 


(Stamped in red ink) 
SURETY ClA PN 
DEPARTMENT 

Jere 701921 


July 22, 1921 
In re Bond Register No. 5493— 
California Cotton & Factorage Company, Employer, 
J. B. Sears, Employe. 

Maryland Casualty Company, 
Baltimore, Maryland. 
Gentlemen: 

Enclosed herewith we are handing you verified item- 
ized statement of loss as required by paragraph 3 of 


The Citizens National Bank of Los Angeles. 24) 


(Testimony of Thomas W. McDevitt.) 
said bond. Kindly acknowledge receipt of same. 
Thanking you for past courtesies, we are 
Very truly yours, 
CALIFORNIA COTTON & FACTORAGE 
COMPANY, 
By T. W. McDevitt 

Enc. President. 


PROOF OF L@Ss 
MARYLAND CASUALTY COMPANY, 
BALTIMORE, MAGRY Lagi. 


Now comes the California Cotton & Factorage Com- 
pany, a corporation organized and existing under and 
by virtue of the laws of the State of California, and 
presents this its ITEMIZED STATEMENT OF 
LOSS which it has sustained by reason of and result- 
ing from the fraud, dishonesty, forgery, embezzlement, 
wrongful abstraction willful misapplication and default 
under BOND NO. 5493, dated the 19th day of De- 
cember, 1919, said bond being in the amount of $50,- 
000.00, on behalf of J. B. Sears, employed in the po- 
sition of secretary to said California Cotton & Fac- 
torage Company, a corporation. 

WETAILED STATEMENT OF "CLAM; 
WERSONAL ACCOUNT J. B. SEARS: 

This account shows in detail all debits and credits 
passed to Mr. Sears’ account. ‘There is an overdraft 
ot five thousand five hundred and three and 88/100 
Dollars ($5,503.88). All original paid bank checks and 
copies of journal vouchers supporting the debits to this 
account are now in our possession and subject to your 


examination. 
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(Testimony of Thomas W. McDevitt.) 
SCCOUNT WITH THE CITIZENS NATIONAL 
BANK OF LOS ANGELES: 

This is a schedule of accepted drafts due the Citizens 
National Bank in the amount of eighty-two thousand 
four hundred eighty-seven and 96/100 ($82,487.96) 
dollars. The payment of these drafts was secured by 
compress or yard receipts for 1476 bales of cotton, 
which compress or yard receipts were held by the 
Citizens National Bank as collateral security. J. B. 
Seas, im the performance of his duties and im “the 
line of his employmeni as secretary and manager of 
the California Cotton & Factorage Company, a cor- 
poration, took up these compress or yard receipts from 
the Citizens National Bank of Los Angeles and depos- 
ited or substituted in their stead trust receipts, a copy 
of which is as follows: 


TRUS heC rir No. 62 


California Cotton & Factorage Co. 

Cotton 

Los Angeles, California, Now 15 1920 
Received in trust from the 

The Citizens National Bank of Los Angeles Bank 

of Los Angeles documents, described below, the pur- 
pose being to secure delivery of the shipments and se- 
cure outbound documents therefor, which shall be re- 
turned to said bank in cancellation of this receipt. 


OY RRO No B/C © Matk...0... 
Compress or yard receipts 6 B/C attached 
569.61 


California Cotton & Factorage Co. 
J. B. Sears Mer. 
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(Testimony of Thomas W. McDevitt.) 

The “outbound documents” mentioned in the trust 
receipts were never delivered to the Citizens National 
Bank of Los Angeles, and an examination of the 
records and files of the California Cotton & Factorage 
Company formerly in the custody and under the con- 
trol of said J. B. Sears discloses that of the compress 
or yard receipts for fourteen hundred seventy six 
(1476) bales of cotton taken from the Citizens Na- 
tional Bank of Los Angeles by said J. B. Sears in the 
manner above indicated, compress or yard receipts for 
but three hundred eighty-five (385) bales of cotton 
are to be found, and compress or yard receipts for ten 
hundred ninety-one (1091) bales of cotton are missing 
and unaccounted for. The receipts on hand for three 
hundred eight-five (385) bales of cotton were held by 
the Citizens National Bank of Los Angeles as col- 
lateral for twenty-one thousand eight hundred fifty- 
nine and 24/100 dollars ($21,859.24). The receipts 
unaccounted for and missing for ten hundred ninety- 
one (1091) bales of cotton were held by the Citizens 
National Bank of Los Angeles as collateral for sixty 
thousand six hundred twenty-eight and 72/100 dol- 
lars ($60,628.72). 
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(Testimony of Thomas W. McDevitt.) 
SUMMARY OF LOSS: 


(a) Overdraft as per itemized account $5,503.88 
(b) Account with Citizens National 

Bank of Los Angeles (com- 

press and yard receipts) 60,628.72 


Total net loss $66,132.60 


STATE OF CALIFORNIA ~ ) 
Ss 


BOUNTY OF LOS ANGELES 5 

On this 22nd day of July, 1921, before me Pearl 
Cunningham a Notary Public in and for the county 
of Los Angeles, state of California, personally ap- 
peared T. W. McDEVITT, to me known, who being 
first duly sworn according to law, deposes and says: 
that he is the president of California Cotton & Fac- 
torage Company, a corporation, (EK MPLOYER), and 
that the above statement is true and correct in every 
respect, and that the moneys set opposite the several 
namies listed therein were collected by the said J. B. 
Sears (EMPLOYE) on the dates and in the respective 
amounts set opposite each. 

That the sum of $5,503.88 shown in said itemized 
statement of overdraft has not been paid over or sat- 
ished in any way whatever to said employer, but has 
been misappropriated by said employe to his own use 
and benefit, with the intent to fraudulently deprive the 
said employer of the same; and that the proceeds of 
said compress or yard receipts or any moneys, checks, 
drafts, warehouse receipts, bills of lading or other out- 
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bound documents therefor have not been returned to 
said Citizens National Bank of Los Angeles, Califor- 
nia, in cancellation of trust receipts deposited with 
said bank by said J. B. Sears in exchange or substitu- 
tion for said compress or yard receipts, as provided 
for in the terms of said trust receipts; neither has 
said J. B. Sears, employe, or said California Cotton & 
Factorage Company, a corporation, employer, paid 
over or satisfied in any way whatever to said Citizens 
National Bank of Los Angeles any moneys in lieu of 
said compress or yard receipts, and by reason whereof 
said California Cotton & Factorage Company, a cor- 
poration, employer, has, because of said fraud, dis- 
honesty, forgery, embezzlement, wrongful abstraction 
or willful misapplication of said J. B. Sears, employe, 
became responsible to said Citizens National Bank. 

Further, that there are no offsets whatever against 
said claim for salaries, commissions or otherwise, other 
than as set forth particularly in the above statement, 
and that the said employer has fully complied with all 
the conditions of the bond issued by the Maryland 
Casualty Company of Baltimore, on behalf of the said 
employe, and that said employer has not accepted any 
security for or on account of the same. 

Further the deponent saith that the said employe had 
been continuously in the employ of the said employer 
for the period beginning October 1, 1919, and ending 
April 29, 1921, the employment having been discon- 
tinued by reason of the suicide of said employe. 

T W. McDevitt 
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Subscribed and sworn to before me, the undersigned, 
at Los Angeles, California, this 22nd day of July, 
12.1 . 

Pearl Cunningham 
Notary Public in and for the County of Los 
Angeles, state of California. 


134580—Fidelity 
California Cotton & Factorage Company 
Pee. Sears 


August 9th, 1921. 
Gaiiiorma Cotton & Factorage Co., 
Merchants National Bank Building, 
Los Angeles, California. 
Gentlemen: 

We are in receipt of your esteemed favor of July 
22nd enclosing purported proof of loss on account of 
alleged peculations of J. B. Sears. 

The proof of loss as submitted is hereby respectfully 
returned as same does not come within the purview of 
the botid executed. 

In connection with this case, please be advised that 
the Maryland Casualty Company, without prejudice 
to the rights of any of the parties concerned, is willing 
to undertake an investigation of the accounts of Mr. 
Sears, but it must be distinctly understood that in so 
doing, none of the terms of the bond are waived. 

Should it be agreeable for us to proceed as outlined 
above, we will investigate at once to determine if Mr. 
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Sears has committed any acts for which we, as surety, 
may be liable. 
Awaiting your early wishes in the premises, we are, 
Very truly, 
G. F. Cushwa. 
GFC:MDF. General Adjuster. 


Thereafter, an examination of the books of the Cot- 
ton Company were made by Mr. Farrar on behalf of 
defendant. 

“Q During the months or the year immediately 
preceding May Ist, 1921, did you know that Mr. Sears 
had sold any cotton for which the Citizens National 
Bank held trust receipts and used all or any of that 
money for purposes other than the payment of the 
acceptances which accompanied the compress tickets or 
cotton tickets? 

MR. PARKE: We object to that, if your Honor 
please, as incompetent, irrelevant, immaterial, whether 
this witness knew it or not, it appearing affirmatively 
from the pleadings and from the testimony introduced 
by the plaintiff that Sears was vested with full power 
and authority to handle the business of the Cotton 
Company as he saw fit and it appearing further that 
all moneys so used were used in the Cotton Company’s 
business. It is immaterial whether this witness knew 
whether it was to be applied, that is, whether the pro- 
ceeds from the sale of cotton represented by the trust 
receipts was all being applied on the trust receipts or 
part of its being applied to other obligations of the 
Cotton Company. 
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MR. COSGROVE: Now, perhaps we can expedite 
the matter here considerably. Without calling the 
court at this time to pass upon the relevancy or the 
materiality and competency of the testimony, may it 
be stipulated that if it does later appear to be relevant, 
that this witness will testify, if he were allowed to, 
amd that the ‘fact is that he didn’t know ‘that Mr. 
Sears was using the money for any purpose other than 
the payment of the indebtedness. 

mek, PAARIKE: Well, I don’t see the mecéssity of a 
stipulation as to what he would testify, if our objec- 
tion be good, that 1t is immaterial whether he knew. 
He has already testified that he knew nothing about 
the detail of the operations of the Company’s affairs, 
merely presiding at stockholders’ and directors’ meet- 
ings and that all of the power was delegated to Mr. 
Sears. 

TRE COURT: Your position is that 1f he did 
know it it wouldn’t make any difference? 

MR. PARKE: It would make no difference whether 
he did or did not know it, the whole point being that 
the application of the funds realized from the sale of 
this cotton, being all in the Company’s business, it is 
imuinaterial whether it was properly or improperly ap- 
plied, so far as the bank is concerned. 

THE COURT: J will over rule the objection. 

MR. PARKE: Note’ an exception. 

A 1 did wot. 

() Did you, during that me, know that Mr. Sears 
had sold cotton for which the Citizens National Bank 
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held trust receipts and had gotten the money or had 
the money put to the credit of the account of the Cali- 
fornia Cotton and Factorage Company and checked 
that money out in paying the cost of operating the 
business of the California Cotton and Factorage Com- 
pany? 

MR. PARKE;: May we have the same objection? 

THE COURT: Yes; same ruling. 

MR. PARKE: Note an exception, please. 

A J didn’t know it. 

QO BY MR. COSGROVE: Did Mr. Sears, during 
that time, tell you where the money was coming from 
that was paying the cost of the operating expenses of 
the California Cotton and Factorage Company? 

mm re dtd inet 

Mr. Sears reported from time to time that the Com- 
pany was making money and substantiated his state- 
ment by showing to me the monthly statements of 
the Company which showed an earning, which state- 
ments were made to me during the entire operation of 
the Company. 

“Q If you had known in November 1920 or any 
time thereafter up to and including May 29, 1921, that 
the money which Mr. Sears was using to defray the 
expenses of conducting the business of the California 
Cotton and Factorage Company was obtained from the 
sale of cotton for which the Citizens National Bank 
held trust receipts, would you have consented to his 
continuing the business of the Company. 
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MR. PARKE: I object to that, if the court please, 
on the grounds heretofore stated, to-wit, that the ob- 
jection of this witness, as an officer of the Cotton 
Company, had he known certain facts, is immaterial, it 
appearing from both the pleadings and the proof of 
the plaintiff, that the application of the funds to the 
particular obligations or expenses of the Cotton Com- 
pany, was a power delegated exclusively to J. B. Sears 
and it further appearing that all of the application of 
these funds was on the obligations of the Cotton Com- 
pany and that it would be immaterial whether this 
witness, being an ofhcer of the corporation, would or 
would not have consented to the payment of the op- 
erating expenses out of the sale of any particular 
cotton. 

THE COURT: I suppose it may have some bear- 
ing on the question of his own vigilance or negligence 
or lack of vigilance in looking after the affairs and, 
his state of mind and whether that influenced him in 
any investigation. I will over rule the objection. 

MR. PARKE: May we have an exception? 

one COURT: Yes. 

MR. COSGROVE: There are pleadings surely on 
that point, your Honor. 

THE COURT: Very well. 

QO BY MR. COSGROVE: Have you in mind the 
question? 

A The question, “Would I have permitted the op- 
erations of the Company had I known it?” 

© Would you have consented to it? 
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A I would not. 

© Did you believe the statements that Mr. Sears 
made to you as you have disclosed them upon the 
stand? 

MR. PARKE: That is objected to as incompetent, 
irrelevant, immaterial, for the reasons heretofore 
stated. 

THE COURT: Objection over ruled. 

MR. PARKE: Note an exception, please. 

A Yes, sir. 

CROSS EXAMINATION 

I was president of the Cotton Company from 
its inception until it went out of business immediately 
after Mr. Sears’ death. During all this time its office 
was in the same suite of offices as mine in the Mer- 
chants National Bank Building, and I was in constant 
association with Mr. Sears and other employes of the 
Cotton Company, including Mr. Norsworthy, a book- 
keeper, and with Mr. Collins who assisted in classing 
and shipping cotton. The corporation kept books and 
records of its transactions, but I was not familiar with 
the books or as to what books were kept. After Mr. 
Sears’ death I turned over to Mr. Bailey all the books 
that were in the safe. I was not familiar at any time 
during the two years the Company was doing business 
with how much it owed to various banks for cotton. I 
introduced Mr. Sears to Mr. Waters of the Citizens 
National Bank, and Mr. Sears made the arrangement 
as set forth in the letter of September 8, 1919, 
wherein the method of handling the business between 
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the Cotton Company and the Bank was outlined. I 
saw the letter at the time it was written and was 
familiar with the arrangements made therein. I have 
had no experience in the buying and selling of cotton, 
but have had experience in the growing of cotton and 
tre handlimg of cotton seed, and I was not familiar 
with the manner in which the buying and selling of 
cotton was usually handled by brokerage concerns. 
The arrangement made by the Cotton Company with 
the Citizens National Bank was a new arrangement 
to me. Mr. Sears came to the Cotton Company with 
a record of having been with the George H. McFad- 
den Company for eighteen to twenty years, working out 
of their Waco office. It is one of the largest broker- 
age companies in operation. I do not know whether 
the arrangement for handling the business between 
the plaintiff bank and the Cotton Company as outlined 
in the letter of September 8, was in keeping with the 
McFadden system of handling such business or not. I 
personally took no part in any of the transactions be- 
tween the Cotton Company and the Citizens National 
Bank, but left all of that business to Mr. Sears. 

“Q Now, after the letter, plaintiff's exhibit 5, was 
explained to you, you understood, did you not, that the 
Citizens National Bank would pay the acceptances as 
they came im? 

A Yes,, sir. 

() And you understood, did you not, Mr. Mc- 
Devitt, that the Cotton Company, through Mr. Sears 
or someone from the office, would arrange to get the 
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cotton tickets from the bank and substitute trust re- 
ceipts therefor? 

A Yes, sir. 

Q You knew that arrangement was made early in 
the negotiations—early in the transaction? 

A Yes, sir. 

OQ You knew, did you not, during this whole period 
of time that the Cotton Company was securing from 
the bank the cotton tickets and issuing trust receipts 
in lieu thereof? 

A Yes, sir. 

Q. State, if you know, what the purpose of secur- 
ing these cotton tickets from the bank and substituting 
trust receipts was; why was it necessary? 

A Just what the trust receipt indicated, for the 
purpose of securing outbound documents and shipping 
the cotton, getting it released from the warehouse to 
the railroad. 

Q That is, getting the cotton out of the warehouse 
where it was stored, the warehouse that had issued the 
cotton tickets? 

A Yes, sir. 

© And selling the cotton and getting a bill of lad- 
ing to attach to the outbound draft? 

A ONES, 

QO You knew, did you not, that the Cotton Com- 
pany was selling its cotton as it bought it? 

MR. COSGROVE: As it what? 
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O BY MR. PARKE: That is, T mean, buying it 
one day and selling it the next day, selling it as rap- 
idly as it could, on the market? 

A Yes, sir. 

© That was its business, was it not, buying and 
selling on quick terms? 

me Y esyesii. 

© Yer knew that all the cotton ‘that caiiie an 
each day to the Citizens National Bank, evidenced by 
these cotton tickets, was being sold and disposed of 
within a very short time by the Cotton Company, did 
you not? 

me YC@se Gir 

© You knew where the Cotton Company was de- 
positing the proceeds from the sale of this cotton, 
did you not? 

Yes, sir. 

Where? 

Citizens National Bank. 

In its checking account? 

Yes, sir. 

And that met with your approval? 
Yes, sir. 


CO Fl Fore 


You knew that the Cotton Company was paying 
its acceptances by checks drawn on this checking ac- 
count, did you not? 

Be ‘WS, site 

© And that met with your approval? 

A Yos sr.” 

I knew the Cotton Company had a_ considerable 
monthly overhead for operating purposes, including 
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rental and salaries, all of which met with my approval, 
and I knew that these overhead expenses were being 
paid by the Cotton Company by checks drawn on its 
checking account in the plaintiff bank, and such met 
with my approval. 

“Q Now, in answer to Mr. Cosgrove’s question, 
that if you had known in November, 1920, or at any 
time thereafter that the money which Mr. Sears was 
using to defray the expenses of conducting the busi- 
ness of the Cotton Company was obtained from the 
sale of cotton for which the Citizens National Bank 
held trust receipts, would you have permitted him to 
continue in business; you did know, did you not, that 
he was paying operating expenses from moneys real- 
ized from the sale of cotton, didn’t you? 

A Yes, sir. 

© And you knew that cotton had been originally 
purchased through the Citizens National Bank, didn’t 
your 

A Yes, sir. 

© You never checked to find out for your own 
satisfaction whether there was sufficient money to pay 
for the cotton, that is, to pay for the acceptances and 
also pay the operating expenses, did you? 

A No, sir. 

© You had very little to do with the Cotton Com- 
pany in any way during the last year, did you not? 

A Yes, sir, very lime: 

© You were away a great deal of the time? 

A Yes, sir. 
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Q The manner of arrangement for payment of 
expenses and payment of cotton, vou referred that 
entirely to Mr. Sears? 

mae 1 &s,.sir.” 

The question of hedging of cotton did not concern 
me, but was left entirely to Mr. Sears. I do not know 
the practice in other concerns. The Cotton Company 
did not hedge as a general practice. It did, however, 
hedge in a number of instances during both seasons. 
The books will reflect the statement that the Cotton 
Company had several thousand dollars worth of 
hedges. I talked with Mr. Sears about the advisa- 
bility of hedging. Mr. Sears did not tell me that he 
had instructions not to hedge from Mr. Neal of Waco, 
Texas. Mr. Neal was a former employer of Mr. 
Sears. Mr. Neal played no part in the conduct of the 
Cotton Company’s business. Mr. Neal was connected 
with the McFadden Company during the time the 
Cotton Company was in business, and | knew that 
Mr. Sears relied largely on information received al- 
most daily from the Mcltadden Agency as to what to 
do with the cotton which the Company was handling. 
[ was a Director of the Cotton Company, and was 
doing what I could to direct a considerable volume 
of business to the Company, telling Mr. Sears where 
certain cotton could be bought and advising my friends 
to sell their cotton to the Cotton Company. [| had a 
lively interest in the success of the Company, but no 
particularly activity in the operation on the practical 


side of the business, the entire management being left 
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to Mr. Sears. I had nothing to do with the making 
of certain loans by the Cotton Company to individuals 
for the growing of cotton crops. Mr. Sears and Mr. 
West handled the loan of the Cotton Company to the 
McDevitt Cotton Company in the sum of approxi- 
mately Sixty Thousand Dollars ($60,000.00), of which 
Thirty Thousand Dollars ($30,000.00) remained un- 
paid at the end of the first season of the Cotton Com- 
pany’s business, which sum has never been paid, and 
the Cotton Company holds the McDevitt Cotton Com- 
pany’s note for that amount, but the McDevitt Com- 
pany is no longer in business. The note, however, was 
not charged off by the Cotton Company to profit and 
loss. 

I never examined any of the entries in the books of 
the Cotton Company and never familiarized myself 
with the financial condition of the Company, except as 
reflected in the monthly statements brought to me by 
Mr. Sears. These statements were prepared by Mr. 
Norsworthy. The Company kept a minute book, 
wherein was reported the minutes and transactions of 
the Company’s affairs. I knew that the capital in- 
vested in the capital stock of the Cotton Company was 
$50,000.00. I knew that in addition to the loan made 
by the Cotton Company to the McDevitt Cotton Com- 
pany, $12,000.00 was loaned by the Cotton Company 
to Pauly at Calexico. I do not recall any other loans. 

The Cotton Company did not rely entirely upon the 
daily transactions to pay its operating expenses. It 
relied on a certain amount of cotton that it had at the 
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start of the second season on which there was no obli- 
gations in the compress at Calexico. 1 do not recall 
how many bales there were. I do not know what 
available assets the company had for operating ex- 
penses during the second fiscal year, except that it did 
have a certain amount of available cotton which was 
to be collateral for loans. I am familar with the rise 
and fall of the cotton market during the years 1919 
and 1920. The market was a rising market up until 
about August 1, 1920—price going as high as 40 cents 
per pound. The trend of the cotton market during the 
second fiscal year of the Cotton Company’s business, 
from August 1, 1920, on to about April, 1921, was 
downward—the price dropping from approximately 40 
cents to as low as 8 or 9 cents. About April of 1921 
the market took an upward trend. I frequently dis- 
cussed in a general way with Mr. Sears the trend ot 
the cotton market. He never did tell me that the 
Cotton Company was losing money, except the day 
befor he died. I made no investigation of my own to 
ascertain whether Sears was selling the cotton for as 
high a price as he paid for it, but [ did know that the 
market was gradually going down, and that it did go 
from 40 cents per pound to 8 cents per pound. I 
never made any detailed or careful analyses of the 
monthly statements that were prepared by Mr. Nors- 
worthy. I knew the Company made money the first 
year. 

“OQ And its mode or manner of doing business 
with the Citizens National Bank was the same the 


first year as the second year? 
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A It was up until the time he performed these 
irregular acts. 

OQ BY MR. PARKE: Well, what was the irregu- 
larity now that you complain of? 

A The irregularity? 

QO Yes; I want you to tell the court what was the 
irregularity in the business transactions between the 
Cotton Company and the bank, of which you complain. 

A Putting a trust receipt in the bank and taking 
the cotton tickets out for the purpose of shipping 
them, making no record in the office that we owed the 
bank for those tickets that were in his possession, and 
representing to Mr. West and myself that that was our 
profit, when it really belonged to the bank. 

© You did not consider it an irregularity to give a 
trust receipt to the bank and take the cotton tickets, 
did your 

A No, sir. 

© You did not consider it an irregularity for Mr. 
Sears on behalf of the Cotton Company to sell the 
cotton covered by those trust receipts, did you? 

A No, sir. 

© You did not consider it an irregularity for him, 
Sears, to take the money realized on this cotton and 
deposit it in the checking account, did you? 


A No, sir. 

© Up to that stage everything was regular? 
A Yes, sir. 

© He did that the first year, didn’t he? 

A Yes, sir. 

Q 


And he did it the second year? 
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A Up until November. 

© Well, he did it during November, didn’t he? 
He got the cotton tickets and sold the cotton and put 
the money in the bank? 

m Wes, Sir. 

© He did that just the same during the period 
when you say there were irregularities as before, did 
nernot ? 

A Up to that point. 

QO Well, up to that point everything was done the 
same during the period of the irregularities as was 
@ene the year before; that is correct? 

A No, sir. 

QO Well, now, just state again— 

A During the year before he applied the pro- 
ceeds— 

© I am not speaking about that. I am speaking up 
to the time the money got back in the bank; you were 
complaining of no irregularities in Mr. Sears taking 
the cotton tickets from the bank? 


A No, sir. 

© And substituting trust receipts? 

pm No. 

© Do you complain that there was an irregularity 


in Mr. Sears selling the cotton? 

A No, sir. 

© Do you complain that there was any irregularity 
in Mr. Sears depositing the proceeds from the sale of 
the cotton evidenced by outbound documents in the 


checking account? 
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A No, sir. 

MR. COSGROVE: I object to that, I would like 
to have the answer stricken out in order to introduce 
an objection. 

THE COURT: Yes, it will be stricken out. 

MR. COSGROVE: We object to that on the ground 
that it calls for a conclusion on the part of the witness 
and that it assumes that to which there is no testi- 
mony, and that it does not state the facts. Now, 1 
would like to have the question, so that we may not 
have any misunderstanding of its exact purport. 

(Question read) 

MR. COSGROVE: The objection to that question, 
—you see that question does not state the fact. The 
fact is that Mr. Sears did not deposit any of the pro- 
ceeds. The fact is that Mr. Sears took these bills of 
lading with his own sight draft and put them into the 
bank and got credit upon his books for it, his bank 
pass book. Sears never deposited the proceeds in the 
bank. 

MR. PARKE;: Well, I said proceeds. 

MR. COSGROVE: Well, that is all right; if every- 
body understands it we cannot go astray on it. But, 
that question is confusing I think, to any one who 
hears it, the idea that Sears deposited the proceeds 
from the sale of the cotton. Now, he did not do 
that. What Sears did was to take the bills of lading 
and his own sight draft, took that down and got it 
approved by an officer of the bank and put it in and 
got credit on his account for it. 
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MR. PARKIE: Does counsel mean that if I sell my 
house tuday and receive a check drawn on New Or- 
leans and I take the check over and get Mr. Sartor 
to O. WK. it and | deposit it in my checking account, 
that I cannot be said to have deposited that in my 
checking account? In that sense | mean that he did 
deposit the proceeds from the sale. It was not con- 
verted into cash for a few days. 

THI COURT: You understand between you as to 
what was done; ask the witness if he had any objection 
to that. 

QUESTION BY MR. PARKE: You had no ob- 
jections to Mr. Sears depositing the outbound docu- 
nients representing the sale of cotton in the checking 
account, did you? 

MR. COSGROVE: We objéct to that question be- 
Gance that is not a fair statement of racts. The fact 
is, as we all understand 1t— 

MR. PARKE: J| am cértaim that the outbound 
documents were deposited. 

BY THE COURT: Mr. McDevitt, you wmdérstand 
what counsel is referring to, do you not? 

A Yes, sir. 

Q As to having been done? 

F Wes, Sir. 

Now he asked you whether you had any complaint 
to make of that. 

© BY MR. PARKI:: That is directing his par- 
ticular attention to the depositing of these outbound 
draits with bills of lading attached. 
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MR. COSGROVE: And putting them through as 
a cash account and getting credit on his account for it, 
having them enter it as a cash deposit in the cash book. 

BY MR. PARKE: Q. You had no objections to 
that, did you? A. No, sir. 

Q What your objection, is it not, Mr. McDevitt, 
is that he did not pay the acceptances out of the moneys 
for which he received credit in his pass book; isn’t 
that true? 

A What I did object to is that he obtained the cot- 
ton tickets for which he gave trust receipts for a 
specific purpose. He carried the procedure through 
regularly until he received the credit ini the cash book. 

© And then he misapplied the money? 

A He didnot. 

© You don’t claim he misappropriated any money? 

A I said he misapplied it. 

I consider that he did not during the first year of 
the Cotton Company’s operations apply any portion of 
the moneys received from the sale of trust cotton in 
the payment of operating expenses. During the first 
year the Cotton Company had $50,000.00 cash to start 
business with, which money belonged to the Com- 
pany. I think that that company kept no separate 
chcecking account, and that the money realized from 
the sale of trust cotton was deposited together with 
the money which belonged to the Cotton Company, but 
I do not know. 

“Q How could you tell during the first year when 
you drew a check against the checking account in 
which you had deposited the proceeds from the sale 
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of trust cotton that the money was from your funds 
and not from moneys realized from the sale of that 


cotton? 
A Flow could we tell it? 
© Yes. 


A In the first vear there were no demands made 
on us to pay money which was represented we owed. 
In the second year when the investigaation was made 
as to the condition of the Company we found out 
he had dissipated the capital stock. 

© How did he dissipate it; please explam tlrat 
statement to the court. 

A The accountant’s statement will show that bet- 
fentman | can explain it. 

© I want you to state. You say you found he 
had dissipated it. I want you— 

A He went to the bank and gave the bank a trust 
receipt and took out from the bank cotton tickets. He 
sold that cotton for less than he paid for it. He mis- 
applied the money without notifying the directors that 
he was operating at a loss and that he did owe the 
bank money and that he didn’t have the money to pay. 

© Is that all the manner in which he dissipated 
the assets? 

A He dissipated the assets in overdrawing his ac- 
count. 

© To the extent of the checks set up in the bank’s 
second cause of action? 

A Yes. 

© He kept full records of everything that was 
drawn out, did he not? 
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A No, sir, he didn’t keep a record of the trust 
receipts that he owed the bank. 

Q I didn’t ask you that question. 

MR. COSGROVE: We object to argument now. 

© BY MR. PARKE: I asked you if he kept a 
record of all the moneys he drew out? 

A Yes, sir. 

© Did you consider that it was irregular for Mr. 
Sears to sell the cotton which was bought on accept- 
ances held by the Citizens National Bank for less than 
he paid for the cotton? 

A No, sir. 

© The ability to acquire more or as much as was 
paid depended upon the market, did it not? 

Po Messin, 

Q How could Mr. Sears have paid the Citizens 
National Bank in full of its acceptances and discharge 
the trust receipts, where he was selling the cotton for 
less than he paid for it? 

A He could have acquainted the directors with the 
fact that he was dissipating the assets, and we would 
have closed the business. 

Q Ididn’t ask you that. I asked you how he could 
have paid the bank during this second year? 

A He could have paid the bank up to the point that 
the Company’s assets had been used and then he should 
have notified the Board of Directors that he was 
working on the bank’s money. 

© He did pay the bank up to the full extent of 
moneys received after payment of overhead operating 
expenses, didn’t he? 
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A I don’t know.” 

I am not familiar with the manner in which checks 
of the Cotton Company were drawn from the check- 
ing account to pay acceptances held by the plaintiff 
bank. Mr. Conduit, a director, took no active part at 
all in the handling of the Cotton Company’s affairs. 
Mr. Hartke was secretary and attorney and kept the 
minute books and attended to the legal affairs of the 
Cotton Company, but took no active part in the hand- 
ling of the Company’s affairs and had no investment 
in the Company, acting only as a so-called dummy 
director. He was secretary for onlv a portion of the 
time, as disclosed by the Company’s records. Mr. West 
took a very active part in the handling of the affairs 
of the Company during the whole period of the Com- 
pany’s operations. 

After Mr. Sears’ death and at the time I arranged 
for an examination of the Cotton Company’s books by 
Mr. Cole, [ told Mr. Bailey that Mr. Norsworthy and 
Mr. Collins would give him any help he might require. 
| ordered the books and records of the Cotton Com- 
pany removed from its office to Mr. Cole’s office, and 
the safe and everything was moved. The safe and 
records of the Company, except those produced here 
in court, are now in Mr. Martin’s office in the Cotton 
Isxchange Building, Los Angeles, in the custody of 
Mr. Martin, and since the time of Mr. Séars’ death 
all the books and records of the Company have been 
in the custody of Mr. Cole or Mr. Martin. 

On the day prior to Mr. Sears’ death, when | talked 
to him regarding the shortage of cotton tickets, he 
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said, “I put trust receipts in the bank for cotton and 
we have not the cotton.” I never discussed with Mr. 
Sears his personal relationship with Mr. Neal, who 
was in Los Angeles shortly before Mr. Sears’ death. 
I first ascertained that the Cotton Company owed the 
plaintiff bank a substantial sum of money on account 
of acceptances the day prior to Mr. Sears’ death. | 
endorsed all of the acceptances which remained un- 
paid at the Citizens National Bank at the time of Mr. 
Sears’ death, the endorsement being placed thereon 
after he died. In the fall of 1920 I talked to Mr. 
Sears about the financial condition of the Cotton Com- 
pany and the trend of the cotton market, and he ad- 
vised me that there was a rather steady decline in the 
imarket and expressed the hope that in the near future 
there would be a break and a trend upwards. A 
never at any time told me that the Company was 
losing money by reason of the falling market, although 
he did discuss with me certain individual losses, but 
I was given to understand in the operations as a 
whole the Company was making money. I never 
checked with Mr. Norsworthy at any time the over- 
head expenses of the Company, and I never checked 
at any time the cotton tickets on hand in the office of 
the Cotton Company, or check any of the cotton to 
ascertain its grade and value. In addition to the 
monthly statements which were prepared, Mr. Nors- 
worthy at the end of the first fiscal year prepared a 
statement covering the Cotton Company’s operations 
during the preceding year. JI do not know where the 
statement is, but I believe it showed the Company had 
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made money during the first year. [I have examined 
the auditors’ report prepared by Mr. Bailey covering 
the Cotton Company's operations during the second 
year. and it shows an operating loss. 

Practically all of the cotton handled by the Cotton 
Company was handled through the plaintiff bank. 

With regard to the second cause of action will say 
that there are checks evidencing all of the moneys 
which it is claimed were overdrawn by Mr. Sears, and 
all the moneys which Mr. Sears withdrew from the 
Company’s account was evidenced bv checks drawn in 
the regular manner so far as signature and payment 
by the bank was concerned. 

“Q. So far as vou know, all of the cotton purchased 
by the Cotton Company has been accounted for either 
in the sales that were made or in the tickets that were 
still on hand? 

my Yes, sir. 

MR. COSGROVE: That is the allegation of the 
complaint.” 

Mr. West did not at any time in my presence discuss 
with Mr. Sears the affairs of the Cotton Company, 
although I did hear Mr. Sears outline to Mr. West 
shortly after the Cotton Company began to do busi- 
ness, the manner in which the Cotton Company was 
handling its finances with the plaintiff bank, that is, 
the substitution of trust receipts for the yard tickets, 
and the substance of such conversation ts substantially 
as set forth in the letter of September 8, 1919, written 
by Mr. Sears to Mr. Waters. Mr. West agreed that 
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the manner of handling the business between the 
Cotton Company and the Bank, as outlined in the letter 
of September 8, 1919, was proper. My statement that 
Mr. Sears failed to keep in the books of the Cotton 
Company a record of certain financial transactions is 
not based upon any examination of the books by my- 
self, but is based upon what others say the books 
failed to disclose. I do not know whether all the 
books which were kept by Mr. Norsworthy were actu- 
ally turned over to Mr. Bailey the auditor. Between 
the time I introduced Mr. Sears to Mr. Waters and 
up to the time of Mr. Sears’ death I was in and out 
of the banking. house of the plaintiff frequently and 
discussed the business of the company in a general 
way with the officials of the bank, but nothing specific. 
The general nature of the discussions was that the 
Cotton Company was doing a satisfactory volume of 
business, that Sears was evidently a practical efficient 
cotton man and that we were building a nice volume 
of cotton business. 
REDIRECT 2 XAMIN ATION 

Mr. Hartke and Mr. Conduit each had one share 
of stock in the Cotton Company, and I had one share 
of stock. Mr. West gave me the one share of stock, 
and he secured for himself $49,600.00 worth of stock. 

When I said that practically all the cotton came 
through the Citizens National Bank | meant by that 
that it was handled through this manner of accept- 
ance. There was, however, cotton purchased through 
other banks and cotton purchased directly. The 
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amount of such purchases would be shown in the 
books; for instance, we might buy from Calexico and 
ship it within a day or two, and set it out at Calexico, 
and that amount would not reflect in the Citizens 
National Bank. 

I have a recollection of Sears telling me that he 
had his cotton hedged during the second year so that 
the decline would not hurt him. 

RECROSS EXAMINATION 

“Q In that connection you allege in your complaint 
as One of the bases of your action here, or rather, the 
Cotton Company does—the bank does, that what Sears 
did was to go out and speculate upon the market; do 
you mean by that that he did not hedge? 

A Yes, sir. 

MR. COSGROVE: If the court please,— 

O. BY MR. PARKE: I just wanted to know if 
you called that speculating. If you don’t hedge you 
call that speculation? 

A The wildest kind of speculating.” 

Testimony of 


R. W. &. COLE, 


a witness on behalf of plaintiff, being first duly sworn 
testified as follows: 
DIRECT EXAMINATION 
I reside at San Gabriel, and am a certified public 
accountant, with my place of business in Los Angeles, 
having been engaged in that line of work for twenty 
years. J knéw J. B. Sears and E. W. McDevitt, and 
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have done considerable work for Mr. McDevitt and the 
companies with which he has been affiliated. On the 
morning Mr. Sears died Mr. McDevitt came to my 
office and interviewed myself and Mr. J. S. Bailey 
and engaged me to prepare a general audit of the 
books of the California Cotton and Factorage Com- 
pany. In entrusted this work to Mr. Bailey, who was 
my supervising accountant, and he accompanied Mr. 
McDevitt. Later the books of the Cotton Company 
were brought to my ofhce and later taken over to some 
other office. A general audit and accounting of the 
books was made and a written report prepared. I 
informed Mr. McDevitt orally on or about May 19, 
1921, of a partial result of our investigation of the 
books, telling him in substance that we had deter- 
mined that there were trust receipts at the plaintiff 
bank, but the collateral was not in the bank and was 
not in the safe of the Cotton Company, and that we 
had been unable to find such collateral. We had com- 
pleted our examination of the books and found that the 
moneys had not been checked from the checking ac- 
count to cover the collateral on those trust receipts, 
and we had not completely audited the books and did 
not make a written report at that time, but this much 
we had ascertained and that | communicated to Mr. 
McDevitt orally. This is the first information I gave 
Mr. McDevitt. In conducting that investigation it 
became necessary for me to send letters outside the 
State of California to obtain certain data and infor- 
mation. Later the written reports were repared bear- 
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ing date July 15 and July 16, 1921, respectively, and 
were delivered to Mr. McDevitt at or about these 
dates. The first report deals with the items covered 
by plaintiff's second cause of action. Whereupon the 
written reports so prepared by Mr. Cole, auditor, were 
offered and received in evidence as plaintiff’s exhibit 
14, a portion of which ts as follows: 


Los Angeles, Califortia, july Is, 921. 
California Cotton & Factorage Co. 
934 Merchants National Bank Bldg. 
Los Angeles, California. 
Gentlemen :— Attention T. W. McDevitt 

We have audited the books and records of your 
Company and hand you, attached hereto, two schedules 
as follows; 

J. B. Sears, Personal Account: This account shows 
in detail all debits and credits passed to Mr. Sears’ 
account. There is an overdraft of $5,503.88. This 
schedule is accompanied by all original paid bank 
checks and copies of journal vouchers supporting the 
debits to his account. 

Schedule of Accepted Drafts due the Citizens Na- 
tional Bank: The unpaid accepted drafts amount to 
$82,487.96. The collateral of 1476 bales, compress or 
yard receipts, has been removed from the Bank and 
Trust Receipts given in their place. These Trust Re- 
ceipts were signed by California Cotton & Factorage 
Co. by J. B. Sears, Manager. Audit of these com- 
press or yard receipts on hand as of April 30th, 1921 
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reveals the fact that of the above 1476 bales only 385 
were on hand on that date. 

The receipts on hand, 385 had been collat- 


eral for $21,859.24 

Those not on hand 1,091 had been collat- 
eral for $60,628.72 
Tetal 1,476 Bales Cotton $82,487.96 


Respectfully submitted, 
RD Wa COmE 
pole Certified Public Accountant 
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The witness 


L. O. IMEY, 
a witness on behalf of plaintiff, was recalled. 
FURTHER DIRECT EXAMINATION 


The witness produced and there was furnished to 
counsel for defendant the ledger sheet of the bank 
showing the account of the California Cotton and 
Factorage Company. Of the 1476 cotton tickets cov- 
ered by the 87 trust receipts held by the plaintiff bank 
at the date of Mr. Sears’ death, 385 were returned to 
fae bank. They could not be segregated so as to de- 
termine to which particular acceptance, if any, they 
belonged. The plaintiff bank sold the 385 cotton tick- 
ets and realized therefor $14,727.54, which money is 
being held by the plaintiff bank in the form of a 
cashier’s check and has not been allocated to any par- 
ticular account, awaiting the outcome of this litigation. 
It was thereupon stipulated that all of the cotton tick- 
ets which were received at the plaintiff bank and by 
it turned over to the Cotton Company in lieu of the 
trust receipts were negotiable by delivery, and _ their 
value and effect were substantially the same as a ware- 
house receipt. All of the 87 sight drafts which were 
drawn through the plaintiff bank upon the Cotton Com- 
pany and accepted by the Cotton Company, were paid 
by the plaintiff bank and after payment were carried by 
the bank as bills receivable and were in charge of the 
note department of the bank. There are three note- 


tellers in the note department and a party who desires 
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to pay a note goes to the window of the note depart- 
ment and pays his money to one of the tellers at the 
window. Although I was in charge of the note de- 
partment I do not pretend to know every time a 
note is paid or who pays it or the manner in which it 
is paid, as the details are attended to by the note- 
tellers 
Whereupon the witness was withdrawn from the 
stand to be returned later for further examination. 
Whereupon 


J. S. BAILEY, 


a witness on behalf of plaintiff, being duly sworn, 
testified. | 
DIRECT EXAMINATION 

I reside in Los Angeles and am a public accountant, 
not certified, and have been practising that profession 
for four years. I was associated with R. W. E. Cole 
in April, May, June and July of 1921. I was ac- 
quainted with J. B. Sears prior to his death, meeting 
him in the office of the Cotton Company in relation to 
another audit that was being carried on and of which 
his office had some information. ‘That audit had noth- 
ing to do with this case. On April 30, 1921, I was 
present in Mr. Cole’s offce when Mr. McDevitt em- 
ployed Mr. Cole to audit the books of the Cotton Com- 
pany, and I went with Mr. McDevitt to the Cotton 
Company’s office to get the records for that purpose. 
Mr. McDevitt instructed Mr. Collins and Mr. Nors- 
worthy that I would take charge of the Cotton Com- 
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pany’s office and that they should render me any as- 
sistance which they could in the matter of making an 
audit. JI made an audit of the books commencing Sat- 
urday, April 30, and ending May 19, 1921. On the 
latter date I made a report to Mr. Cole. 

In the making of the audit I did not find in any 
book of the Cotton Company any entry showing the 
issuance of trust receipts, although I examined care- 
fully all the books and records that were turned into 
my possession. The witness’ attention was called to 
the book of the Cotton Company marked “Check Stub 
Register”, and particularly the page headed “Accept- 
ances, The Citizens National Bank, Los Angeles”, and 
the witness identified such account as being that in 
which was listed the sight drafts which had been ac- 
cepted by the Cotton Company during the second sea- 
son of its operation. It was not an acceptance ac- 
count—the acceptance account is in the ledger. It 
was just a list of acceptances. In the first column is 
set forth the number in numerical as well as chrono- 
logical order which the draft bore and the date ap- 
pearing thereon is the date of the acceptance, that is, 
the date on which the sight draft was accepted, and the 
next column shows that the draft was drawn through 
the Citizens National Bank; and the next column 
shows that the particular draft in question was drawn 
by the Southwest Cotton Company of Yuma and cov- 
ered 61 bales of Krabos cotton weighing 31,626 
pounds. Krabos is a grade of cotton. Whereupon 
the witness was referred to the acceptance bearing 
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number 77, in the amount of $2,675.25. The witness 
thereupon identified said acceptance as being the sight 
draft dated November 18, 1920, being a portion of 
plaintiff’s exhibit number 6 and identified the amount 
of the sight draft with the amount inserted in the ac- 
ceptance account. The letters L. F. appearing in still 
another column indicate “ledger folio”, and a refer- 
ence to the ledger folio page as indicated in the list of 
acceptances shows that the ledger of the Cotton Com- 
pany reflects that acceptance number 77, in the amount 
of $2,675.25, was paid. The next column on the 
ledger under the heading “Straight Cotton, Bales” 
indicates the number of bales, and in connection with 
acceptance number 77 shows 25 bales, which corre- 
sponds with the entry on the acceptance. I have 
checked through all of the 87 acceptances with the en- 
tries in the acceptance list, and find that the same pro- 
cedure was followed in the making of entries in the 
Cotton Company’s books covering each and every ac- 
ceptance, and I found that each acceptance was given 
a number and that the numbers are in consecutive 
order, and there should have been an entry in the 
ledger account of the Citizens National Bank reflect- 
ing the transaction. Whereupon the witness’ atten- 
tion was directed to page 38 of the Cotton Company's 
ledger and the account entitled “Citizens National 
Bank”, and to the date November 19, 1920. The en- 
try of the acceptance dated November 19, 1920, is in- 
cluded in an entry made November 30, 1920, covering 
acceptances numbers 43 to 101, it appearing that the 
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ledger entries of acceptances in the account entitled 
“Citizens National Bank’’ was made once each month, 
and such entry gave the numbers of the acceptances 
and the total amount. The manner in which the Cot- 
ton Company’s books were kept shows that when a 
sight draft was accepted by the Cotton Company it 
made a credit entry in the said acceptance account of 
the “Citizens National Bank’, and when the Cotton 
Company paid off these acceptances they made a debit 
entry. The procedure in accounting is to use the 
“credit entry” for registering a liability, and for de- 
creasing the liability a “debit entry” would offset that 
amount, and so when the Cotton Company made a 
“credit entry” upon its books it showed they owed 
the plaintiff bank that amount of money, and when 
they made a “debit entry” it decreased the indebted- 
ness by that amount. The account headed acceptances 
in the check stub register of the Cotton Company 
shows that all of the acceptances up to 76 were paid, 
and that also number 156 was paid, but that numbers 
77 to 155, inclusive, were not paid. It ought to set 
up some other account as a liability, but the reference 
there, p. 40, is a correct reference which is traceable 
to page 40 of this acceptance account, but I think it 
cught to appear elsewhere. It shows that acceptance 
number 76 was paid on March 25, 1921, on which date 
acceptances numbers 73, 74 and 75 were also paid, in 
the aggregate sum of $12,854.41. A reference to the 
bank book of the Cotton Company discloses that dur- 
ing the month of March there was not entered in the 
pass book of the Cotton Company any credit in the 
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sum of $12,854.41. The witness then referred to the 
“check register” of the Cotton Company, and referred 
to Check No. 1389, dated March 25, 1921, drawn in 
favor of the plaintiff bank in the sum of $12,854.41, 
and which book shows that said check covers four ac- 
ceptances. It was then stipulated by counsel that the 
payment of acceptances by check of the Cotton Com- 
pany was not made concurrent with the deposit of 
outbound drafts covering cotton sold, but said pay- 
ments were made on acceptances from time to time 
as money was available in the checking account of the 
Cotton Company. 

I found in the vault of the Cotton Company after 
Mr. Sears’ death, 385 cotton tickets that belonged to 
the plaintiff bank. There were also in the safe of the 
Cotton Company some cotton tickets not covered by 
trust receipts in favor of the bank. I did not find 
anything in the books of the Cotton Company which 
would indicate that the cotton tickets on hand were 
covered by trust receipts. I knew that there were 
trust receipts outstanding, because I had previously 
been over to the plaintiff bank and checked up the 
acceptances and I noticed that the trust receipts 
were attached to all of the acceptances in the 
place of the collateral which had been taken away. It 
is the custom of accountants in checking up liabilities 
such as acceptances to go to the one who holds the 
acceptances and check them up with the books of the 
company to see that they are correct, and I did this in 
this case. It was then that I discovered that these 
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acceptances had attached to them trust receipts instead 
of the collateral. 

Whereupon there was exhibited to the witness plain- 
tiffs exhibit 14, certain portions of which he identified 
as a trial balance of the books of the Cotton Company 
as» of April 30, 1921. Sweh trial balance does net 
show any trust account. The audit prepared by me 
reflects the account of J. B. Sears with the Cotton 
Company as shown in its books. The report prepared 
by me of the personal account of J. B. Sears shows 
credits against his account of $11,794.49 and debits 
of $17,298.37, the difference being a debit charged 
against his account of $5,503.88, that is, he had drawn 
that much more money from the Company’s funds 
than he put back. The detail of the withdrawals and 
deposits is shown in the report. The report shows in 
detail the number of each check charged against his ac- 
count. It was stipulated that the charge of $27.39, evi- 
denced by check of May 5, 1921, is not a proper charge 
charge the account of Sears and should not be taken 
into consideration. 

I did not in my examination of the books and ac- 
counts of the Cotton Company find any entry or memo- 
randum showing the issuance of trust receipts to the 
plaintiff bank and the taking up of the cotton tickets 
that were attached to the acceptances. Likewise [ 
found no record in the books and accounts of the Cot- 
ton Company showing that the 385 cotton tickets 
found in the safe of the Cotton Company had been re- 
ceived by the Company in exchange for trust receipts. 
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The ledger of the Cotton Company carries an entry 
corresponding to each of the entries in the bank pass 
book of the Cotton Company. The deposits were posted 
in the ledger to the current checking account and is 
shown on page 34 of the ledger. J have checked the 
ledger and deposit book and find that the entries cor- 
respond all the way through, both as to amount and 
date of deposit. 

“QO Now is there any entry or memorandum that 
you were able to find in any of the books or accounts of 
the California Cotton and Factorage Company which 
showed or indicated to you that the amount of money 
entered in the bank book or entered into the ledger 
in the Citizens National Bank account, the cash ac- 
count of the Citizens National Bank,—that the money 
was received from the sale of cotton against which 
there were oustanding trust certificates? Do you un- 
derstand the question? 

A Yes, sir. The entry wouldn't show that way 
without investigating it. On the face of it it would 
not appear. It appears as proceeds of the sale of cot- 
ton. Now to determine anything about that cotton 
you would have to go further to investigate and see 
what cotton it was. 

© Now how could you do that? 

A The sale number would be indicated in connec- 
tion with the money received and deposited, the sight 
draft drawn and deposited; then you would have to 
refer to the sales invoice— 

© What is a sales invoice? 
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A A sales invoice is an invoice of the cotton sold 
indicating the number of bales and the bale tickets and 
the grade and the terms of sale. 

©, Amd that tmvoice is, as inveices.are generally 
understood to be, a sheet of paper about 10x 10, is it? 

a. Yes. 

Ge As loose shreetsot paper? 

im «YY és: 

© And what other accounting procedure would you 
follow in order to run the thing down? 

A To run it down, you would have to trace each 
bale number. You would take the bale numbers on 
the invoices and run down the bale and see the source 
of it to determine what cotton it was.” 

The trust receipts contained no bale numbers, and 
from an examination of the trust receipt or of an 
acceptance you could not tell what bales were covered 
thereby, but only the number of bales. I found among 
the records of the Cotton Company sheets known as 
‘buyers’ reports”, being reports filled out by the buyer 
in the field informing the office of the Cotton Company 
in Los Angeles that he had purchased a certain num- 
ber of bales of cotton, giving the numbers of the 
bales, that he enclosed with the draft which was issued 
to pay for the cotton. From this “buyers’ report” I 
was able to associate the number of the acceptance and 
the amount of the acceptance and the particular ac- 
ceptance with particular bales of cotton covered 
thereby. 
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CROSS EXAMINATION 

I was able without difficulty to trace the receipt and 
expenditure of all money which went into the bank, 
and the books of the Cotton Company were complete 
so far as reflecting the receipt and disbursement of 
moneys, and with regard to cash is a fairly complete 
set of books. It 1s a double-entry system of bookkeeping 
and was comprehensive enough to handle this kind of 
business so far as it went. At the time I examined 
the books I had some difficulty in arriving at the true 
financial condition of the Company because the books 
did not register all of the assets or liabilities and it 
was necessary to determine what they were before | 
could arrive at the financial condition of the company. 
They did not reflect a special deposit in the bank of 
$26,000.00 and there were a number of loans to Chi- 
nese ranchers in Lower California that were not shown 
as notes or accounts receivable. The furniture and 
fixture account was understated in that it was carried 
on the books at $5.00. I believe that is all the assets 
that I found not entered. The liability to the Citizens 
National Bank for notes payable for these cotton loans 
was not reflected in the books. In the books I exam- 
ined I found no record either of the credits or debits 
regarding these special loans. There was no liability 
recorded in the books for the issuance of the trust re- 
ceipts to the plaintiff bank. That was a liability in 
addition to the acceptance account. The books did 
show, however, fully and fairly, the number and 
amount of each acceptance which the bank paid for 
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the Cotton Company, and by looking at the books you 
can find out at any time how many acceptances were 
held by the plaintiff bank on which the Cotton Com- 
pany was liable, and the books show that on April 30, 
W921, there were 87 of these acceptatiees unpaid; all 
of which were registered in the books of the Cotton 
Company as moneys due and owing from the Cotton 
Company to the bank. These acceptances were re- 
derred ton the “aeceptamce account’, as well.as im 
the “Citizens National Bank account’’, as set up in the 
ledger. It 1s summarized in the ledger and itemized in 
the acceptance book, and the total amount of the ac- 
ceptances unpaid at the termination of business on 
April 30, 1921, was approximately $82,000.00. To 
each of these acceptances there was attached trust re- 
ceipts covering the cotton tickets delivered by the bank 
to the Cotton Company. 

“Q What entry would you have made in the books 
showing a liability of the Cotton Company to the bank 
except the entry of the $82,000.00 which is already 
entered? 

MR. COSGROVE: You mean what entry would 
have been made after the bank had surrendered the 
cotton and taken the trust receipt, then? 

MR. PARKE: Yes. 

MR. COSGROVE: All right, no objection. 

A From an accounting standpoint, the liability for 
the return of the collateral was an independent and 
separate liability of the California Cotton and Factor- 
age Company. 


$iZ Maryland Casualty Company vs. 


(Testinony of JeSo Baileys 

QO BY MR. PARKE: ‘That is nrerely froma. 
countant’s standpoint, is it not? 

me (NAGS. 

© But for practical purposes the same indebtedness 
evidenced by the acceptance account would be dupli- 
cated by this entry of the trust account, would it not? 

THE COURT: Well, he is asked in substamcegae 
I understand it, as to whether or not that would be a 
duplication of accounts, as an accountant. 

MR. PARKE: That is right. 

THE COURT: Would it? 

A Ite«would not, no.” 

The books indicate that the Cotton Company owed 
the Citizens National Bank $82,000.00 on certain ac- 
ceptances unpaid for which the bank was holding as 
collateral trust receipts evidencing approximately 1400 
cotton tickets. In making up the trust account I would 
have set up in the books a liability for the trust re- 
ceipts, or some such title as that, and would have en- 
tered therein a credit to the trust account indicating 
there was a liability of the Cotton Company to the 
Citizens National Bank for the return of certain col- 
lateral, making the amount of such credit the same 
amount for which the cotton tickets were originally 
held as collateral. 

“Q > In other words, if an acceptance came to the 
Citizens National Bank, we will say on September 30, 
for $8,000.00, to which was pinned ten tickets, and 
the Cotton Company accepted the acceptance, the draft, 
and then took the tickets and gave a trust receipt, you 
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would enter as a credit there the $8,000.00, being the 
same amount as the acceptance, would you not? 

mY Yes, sir. 

© So that that indebtedness, then, would duplicate 
a like entry made in the acceptance record, would it 
not ? 

A It is duplicated only in the amount of money, 
but not in the nature of the entry. 

Q It would be duplicated in the amount of money, 
would it not? 

= Yes. 

Q So that the total number of tickets you would 
enter in your trust account for the cotton tickets which 
the Cotton Company had received would, in amount, 
be identical with the like entries in the acceptance 
account ? 

A If the tickets had all been taken away and trust 
receipts given for the same list. 

© ‘Yes. In those cases where trust recempis went 
taken for the acceptances then the amount would be 
the same? 

m6 The sanre yes. 

Q So that, assuming, as the evidence shows in this 
case, that attached to those 87 drafts were approxi- 
mately 1,400 cotton tickets, and trust receipts substi- 
tuted, the total amount of entries which you would 
have put on the credit side of the trust account would 
have aggregated the total amount of the face of the 


acceptances ? 
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A If trust receipts were attached to all of them, 
yes.” 

© And what would you have entered on the charge 
side of this trust account? 

A Cotton entries. 

© But what figures; what numerical entry? 

A The same amount of money. 

QO Would you have had a total entry there of cred- 
its and debits each in identical figures? 

A In this particular case it would have turned out 
that way. 

© When would you have made those entries on the 
deposit? 

A At the same time you make the entry on the 
credit side. 

© How could you then have ascertained when the 
indebtedness, as you say, due from the Cotton Com- 
pany to the bank had been paid; that is, when had the 
tickets been returned? 

A When the tickets were returned then I would 
reverse the entry and extinguish the liability. 

Q Well, I always have it reversed. So that you 
would have charged the Cotton Company with the re- 
ceipt of these cotton tickets at the value evidenced by 
the acceptance to which they were attached? 

me Ves 

© And then as they took up these trust receipts 
you would have credited the Cotton Company with that 
amount; 1s that correct? 

A Well, you have the debits and credits reversed. 
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OQ Well, I appreciate that. But I think you mean 
just what I do. So that at all times the amount of 
money reflected in your trust account as owing by the 
Cotton Company to the bank would be the same as 
is reflected in the acceptance account, assuming that 
each acceptance had tickets attached and trust receipts 
substituted ? 

A Would be the same, yes.” 

Sometimes, not frequently, if you have any doubt 
as to the existence of habilities which are not in view 
it is necessary in order to check the books of the par- 
ticular institution you are auditing to go to the bank 
with which the institution does business to check the 
data there, the bank data supplementing that of the 
records as disclosed in the books of the company. In 
this case I was able without difficulty, at first glance, 
to see that the Cotton Company was buying cotton 
on acceptances through the plaintiff bank, and that it 
was making payments to the bank from time to time 
by checks drawn on its checking account, and that the 
Cotton Company was taking the cotton tickets from the 
bank and issuing trust receipts in lieu thereof. There 
was no concealment of that fact and it is easily ascer- 
tainable by an examination of the acceptances at the 
bank. 

This is the first Cotton Company that I ever audited. 
1 am familiar with what is familiarly known as “bill 
of lading account”, under which it is customary to 
have the bank pay for the drafts and then the cus- 
tomer goes to the bank and gets the evidence of own- 
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ership of the property purchased, sells it, and gets the 
bill of lading and redeposits it in the bank. I under- 
stood that was the way in which the Cotton Company 
handled its affairs, and that is the customary way of 
brokerage concerns handling materials, where they buy 
it in the field and then sell it in the open market. 

I found among the books of the Cotton Company a 
book designated as “class book”, wherein cotton pur- 
chased by the Cotton Company was entered in various 
classes as to grades and so forth, but I did not exam- 
ine the book. This book was in the safe the last day 
I saw the books. 

I ascertained that the 324 tickets I found in the 
safe belonged to the acceptances held by the plaintiff 
bank by first getting together all the “buyers’ reports” 
and making a list of the bale numbers. Then I found 
the particular draft that covered the purchase of cer- 
{ain cotton, so that I was able to identify certain bale 
numbers with certain drafts. Then when I found 385 
tickets in the safe, by comparing the bale numbers with 
the “buyers’ reports” in the field I was enabled thereby 
to connect it up with the acceptances in the bank. 
By checking back from the “buyers’ reports” I was 
able to go to the bank and see the acceptance which 
was drawn by the party from whom the cotton was 
purchased, as shown in such “buyers’ report”, and was 
thus able by putting the “buyers’ report” with the ac- 
ceptance to easily ascertain which particular bales of 
cotton, by individual bale numbers, belonged to the par- 
ticular acceptance. I found a great many “buyers’ re- 
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ports” among the files of the Company and they con- 
stituted a part of the records of the Company. From 
these ‘‘buyers’ reports” I was able to ascertain what 
particular cotton was purchased by any particular ac- 
ceptance. I also found among the Cotton Company’s 
records, reports of sales of cotton. I checked up to 
see what became of the approximately 1,000 cotton 
tickets that were covered by trust receipts held by the 
bank, and which the Cotton Company had sold and 
disposed of, and with the exception of a few instances 
I was able from the records and books of the Cotton 
Company to trace the disposition of all the cotton so 
sold and disposed of by its identical bale number. I 
found that each and all of the cotton tickets which 
were covered by trust receipts held by the bank and 
for which cotton tickets were not found in the safe, 
had been disposed of by the Cotton Company. I am 
not sure about the description of the funds that were 
deposited. I know the amount of the sale was de- 
posited in the checking account. 

“Q Now referring back again to your trust ac- 
count, supposing that after the Cotton Company had 
gone to the bank and secured, we will say, a hundred 
tickets evidencing a hundred bales of cotton and had 
given trust receipts therefor, there was a fall or de- 
cline in the cotton market so that the value of that ten 
bales of cotton depreciated from $5,000.00 to $3,000.00, 
would you make a corresponding entry in your trust 
account ? 
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A The trust account would have to check out, and 
to do that you would have an adjustment account to 
take care of any shrinkage in the dollars and cents. 

© Oh, you would still have another account, then, 
to take care of that? 

A If that contingency arose, yes. 

Q What? 

A If it was necessary you would have an adjust- 
ment account to take care of shrinkage. 

Q And would it be necessary? 

A It would be necessary until the liability had been 
taken up, then the whole thing would clear up, and 
if the liabilities were all taken up there would be no 
such account left on the books. 

© But assuming that before the liabilities were all 
taken up, and while the Cotton Company still has 
unpaid a great many trust receipts or acceptances, 
they should call for the return of the cotton tiekem? 
what would measure the Cotton Company’s liability— 
would it be the then value of the cotton tickets or the 
initial cost of those cotton tickets as evidenced by the 
acceptances ? 

THE COURT: You say if they should call for the 
return of the cotton tickets, who? 

MR. PARKE: The bank. 

© Would it not be necessary to reflect in your trust 
account, from day to day, the value of those cotton 
tickets ? 

A Yes; the value of the tickets themselves would 
be measured by the daily market. 
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OQ Now this trust account you speak of as being 
necessary is one which would reflect the responsibility 
of the Cotton Company to the bank for these cotton 
tickets which had been entrusted to it? 

A OW Es. 

OQ Now I again ask you, would you have the trust 
account, therefore, reflect the daily value of those tick- 
ets which were held in trust, or would you have it 
reflect the initial cost of those tickets? 

A No; that would be the same thing. 

© So that you would not, then, keep the trust ac- 
count in the manner you first indicated, would you? 

A On any particular date, 1f you wanted to find a 
particular condition on any definite date, the trust tick- 
ets would have to be valued by the market value of the 
cotton on that day. 

© And it would necessitate a very comprehensive 
set of accounts, would it not, to keep an exact record of 
the value and adjust the value of those cotton tickets 
every day? 

A No, no more comprehensive than is used in a 
stock broker's office for valuing shorts. The same 
principle. 

© Well, this would be necessary, would it not, 
when the cotton market was active to make several 
different entries each day as the market fluctuated ? 

A You would make the entries as often as you 
wanted to determine the condition. Not several hours 
a day, but once a day, or once a week, or as many 
times as you wanted to find out where you stood. 


320 Maryland Casualty Company vs. 


(Testimony of J. S. Bailey.) 

© And each cotton ticket valuation would have to 
be changed according to its grade and its fluctuation 
on the market each day? 

A To make it exact, yes, you would have to bring 
it down to the grades. 

My recollection is that I saw among the books of 
the Cotton Company a book wherein was entered the 
grading or classing of cotton, wherein was listed the 
cotton on hand, classifying it as to grades, or kept for 
that purpose, although it didn’t carry out the effect. 
I examined the book carefully. From that book I 
could tell how much cotton should be on hand by sub- 
tracting the cotton sold from the cotton bought, but 
that book would not tell whether any one had a lien 
against the cotton; That there was a lien evidenced 
by trust receipts would have to be ascertained by go- 
ing outside the books of the Cotton Company. It is 
not unusual, however, that auditors have to go outside 
the books of the Company to ascertain its true finan- 
cial condition. 

Regarding the portion of my report in relation 
to Mr. Sears’ personal account, I know nothing regard- 
ing any of the various transactions, except such as I 
got from the books and records of the Cotton Com- 
pany, and particularly from the checks themselves and 
from the journal entries. There were three or four 
journal entries and the rest of those were checking 
items. A journal entry is merely a non cash trans- 
action that is used to transfer it without a transfer of 
cash. When there is a check drawn it appears as a 
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check entry. There was a petty cash book kept. If 
any of these expenditures came from the petty cash 
there would be a description of it in there. Or if it 
came through the journal the explanation as to what 
the money was paid out for would in some cases fol- 
low the journal entry. The entry as to the petty cash 
items would not necessarily indicate the expenditure 
but the disposition of the charge. Where there was a 
journal entry the purpose for which the expenditure 
was made would not be indicated. If there was cash 
paid out for some one’s personal account it did not 
show the purpose of it but merely disclosed the dispo- 
sition of the charge. If it was for salary or for ex- 
penses it would so state, but if it was for some per- 
sonal matter it would not necessarily give the ex- 
planation. 

Referring to the first item of $1000.00, the entry 
of $1000.00 appears on page 5 of the journal. It says 
‘September 11, 1919, debit J. B. Sears and credit Mc- 
Fadden Agency $1000.00." That is the only explana- 
tion there is of that item. As to the next item, Check 
No. 1, being check entry No. 1, the check register 
starts with check No. 8. The first seven checks were 
evidently covered by a journal entry somewhere. I 
would not be able to say offhand just how that was 
arrived at. 

Referring to the next check No, 35, dated October 
16, 1919, an entry is made in this check register with- 
out page ‘check No. 35, October 16, J. B. Sears’ per- 
sonal account—$50.00.’ The entry clearly reflects that 
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it was drawn for Mr. Sears’ personal account, and the 
check does also. It says personal account down in the 
corner. ‘The signature is Mr. Sears’ handwriting, 1 
don’t know whose handwriting the item personal ac- 
count is. I find practially all the checks drawn to J. 
B. Sears: a clear, unconcealed purpose for wiitcieem 
was issued, and the checks drawn to Mr. Sears per- 
sonally as payee which does not include the distribution 
of the ones which I found proper entries in the books. 

Referring to check No. 2 dated September 12, 1919, 
in favor of Bishop and Bailey in the amount of $130.70 
which J have charged to Mr. Sears’ personal account, 
this check is one of the first seven and I don’t know 
just where to find these entries here. There is noth- 
ing on that check to indicate. There is nothing on 
check No. 5 likewise payable to Bishop and Bailey, in 
the amount of 90¢, to indicate that it should be prop- 
erly chargeable to Sears’ personal account. 

I will ascertain if there is any journal entry to in- 
dicate why I allocated those two checks to Sears’ per- 
sonal account. 

Referring to check No. 77, Menga and Morey, for 
$163.85, there is nothing on that check to indicate that 
it was properly chargeable to J. B. Sears, but the entry 
in the book is “Check No. 77, November 7—J. B. 
Sears account—$163.85.”’ That entry is in Mr. Nors- 
worthy’s handwriting. Mr. Norsworthy gave me in- 
formation regarding these matters during the audit. [ 
do not remember specific instances of asking Mr. Nors- 
worthy regarding these personal charges which I made 
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to Mr. Sears, but he was around there, available, and 
it there was anything in which he could help me I 
telt at kberty to ask him. 

Regarding the payee ot that check, Menga and 
Morey. my recollection 1s from hearsay, either from 
Norsworthy or someone around ihe office, that tt was a 
contractor that did some work tor Mr. Sears. 

Reierring to the next item, a cash item. check No. 
191, the entry shows “December 20. 1919, check No. 
191. cash disbursements, amount $30.00.’ Check No. 
258 to the Los Angeles Athletic Club itor $16.73 is en- 
tered as follows: ‘Check No. 238, January 7, 1920. 
L. A. Athletic Club dues to March 1, 1920, J. B. Sears, 
$16.73.’ 

Touching the series of checks 1ssued in the name oi 
C. A. Anderson, particularly referring to check No. 
411 dated March 3, 1920, tor $48.00, the entry in the 
book is “Check No. 411, March 3. 1920, C. A. Ander- 
son. accoumt oi J. B. Sears. $48.00." I don’t know who 
C. A. Anderson was. 

Ai the end of my report | gave a list of three checks, 
being checks No. 320, 360 and 312. which are included 
in this detailed statement. about which there does not 
appear a notation either upon the check or upon the 
check register that the item should be charged to Sears’ 
account. In further mstances there is a record either 
on the check itsel1 or on the check register to indicate 
that it should be charged to Sears’ account. 

Giving credit to Mr. Sears, | did not make any entry 
lor comumissions of 25% due him on the operating 
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profits of the company for the first year. JI made no 
effort to compute the commissions due Mr. Sears for 
the first year. The book shows salary credits which I 
have segregated. The credits given Mr. Sears for 
salary do not represent merely journal entries. Mr. 
Sears was supposed to have $5000.00 a year, but he 
was in the habit of drawing $300.00 each month and 
then periodically he would make an adjustment by 
drawing a check for the part that he had not taken 
month by month, so that down in the middle of the 
page is an entry of 12 months at $416.16 which would 
bring that from the end of the month up to where it 
should be. That entry was already made in the book 
when I found it. 

MR. COSGROVE: I think we should call the wit- 
ness’ attention to the fact that in the account there, 
that $1400.00—didn’t you discover the last time you 
checked it—that the stenographer had gotten that 
over in the wrong column? Take a look at that. 

A No, it was merely in the footing. It would not 
affect this part we are talking about. 

© Well, is not that a fact? 

A Yes, it is in the wrong column as far as this 
exhibit is concerned; the whole thing clears out when 
you put it back in the column where it belongs. 

The entry of $1400.00 was part of the book record 
that informed me that Mr. Sears was getting $5000.00 
a year. He is credited with salary on the basis of 
$5000.00 a year as shown by the books. 
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Referring to check No. 173, that check was drawn 
to cash. In the lower left hand corner it says ‘ex- 
pense. The entry is in Mr. Sears’ writing, and the 
cash book here says, ‘Check No. 173, cash, J. B. Sears,’ 
with the posting reference to his account in the ledger 
of $25.00. It ts not necessarily charged to the ex- 
pense account, it is charged to his personal account 
and his expense account is credited, no matter what he 
is drawing the cash for. 

A. few of these checks are designated in the first 
instance as expense account. The way I understand 
the situation is this: Mr. Sears would draw, as in 
this instance, $25.00 to be used for him in connection 
with his expense. When his expense account is com- 
pleted he would turn it in and his account would be 
credited, so necessarily the cash difference would have 
to be charged to him. In other words, 1f he wanted to 
take a trip to the Imperial Valley and needed, say, 
$50.00 or $75.00, he would draw a check to himself 
personally indicating his expense account, and then 
after he returned he would in turning his expense 
account to the company for that trip account for the 
money expended in that manner. The books indicate 
that Sears did have an expense account in additon to 
his salary. 

I have listed checks in the sum of $1,810.00, which 
I have charged against Mr. Sears in his account with 
the Company, all of which checks were entered in the 
books of the Company under the heading “J. B. Sears 
suspense”. I can find no authority for the credit to 
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Mr. Sears for these amounts by way of commission. 
I can find no record of where Mr. Sears was entitled 
to any commission. 

The Company did not make an operating profit the 
first year. It is true that if accounts receivable, that 
is, the loans they made, had all been good they would 
have made a profit, but that is part of the operation. 
But aside from the bad loans, that is, excluding bills 
receivable, I believe the Company did make a profit 
the first year. 

“Q In checking over the books did you find where 
Sears had drawn any moneys which had not been 
entered in the books? 

MR. COSGROVE: There is no charge in the com- 
plaint that he did. I think that 1s without the issues. 

MR. PARKE;: Very well.” 

I did not make any check to ascertain or compute 
the amount which was realized by the Cotton Com- 
pany from the sale of the 1,091 cotton tickets which it 
had received from the Citizens National Bank and 
for which trust receipts were outstanding. I do not 
know whether the Cotton Company received the cost 
price of that cotton when they sold it or not. 

“Q Then you do not know whether or not, if the 
Cotton Company had taken the proceeds from the Cot- 
ton represented by these 1,091 tickets to the acceptance 
window and applied the full amount received there- 
from upon the acceptances, it would have paid these 
87 acceptances in full? 
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A I don’t know that from actual investigation. 

© Did you check to ascertain whether the cotton 
was in any instance sold or disposed of for less than 
the amount which had been paid for it as evidenced by 
the acceptances? 

A That showed up in my investigation, but I did 
not have that in mind in my audit. 

©, But you did observe from checking sales re 
ports through, and “buyers’ reports,” that the cotton 
was sold for less in some instances? 

fe Yes, sir.” 

I made no computation to ascertain the amount of 
operating loss sustained by the Cotton Company dur- 
ing the second years of its operations in buying and 
selling cotton. 

“QO BY MR. PARKE: Does your report indicate 
or did you compute how much or the money realized 
by the Cotton Company from the sale of this trust 
cotton was used by the Cotton Company for purposes 
other than the payment of the acceptances? 

A Well, I would be unable to state that.” 

The books do not indicate that the same manner of 
doing business as between the Cotton Company and the 
bank as to the manner of accepting drafts, taking cot- 
ton tickets, putting in trust receipts and payment of 
acceptances by checks drawn on a checking account 
and depositing of outbound documents in a checking 
account continued during the whole period of the com- 
pany’s operations. They show, however, that from 
the beginning of the fall of 1919 the Citizens National 
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Bank acceptances were paid through the Citizens Na- 
tional Bank. That, however, was only a part of the 
business. Some of the acceptances came through other 
banks and they did not finally find their way to the 
Citizens National Bank. I do not know from my own 
information whether the same manner of accepting the 
drafts and the payment by the plaintiff bank obtained 
during the whole period of time with reference to the 
cotton which came through the Citizens National Bank. 

During the second year of the Cotton Company’s 
operations there were 156 drafts drawn upon the Cot- 
ton Company and accepted by it through the plaintiff 
bank and of that amount 77 were paid and 87 remained 
unpaid at the time of Mr. Sears’ death. All of the 
77 that were paid, were paid by checks of the Cotton 
Company drawn on its checking account in plaintiff 
bank. 

REDIRECT EXAMINATION. 

The witness’ attention was directed to the six checks 
shown on the bottom of page 5 of plaintiff’s exhibit 
14, entitled “Suspense account”. It was_ stipulated 
that the first check in the sum of $800.00 was given in 
payment of Mr. Sears’ house furniture. It was fur- 
ther stipulated that the $1,810.00 represented the 
sixth check referred to at the bottom of page 5 of 
Mr. Bailey’s report, the same being a part of plaintiff’s 
exhibit 14, being the one entered under the heading 
“J. B. Sears’ expense’, répresents wéms properly 
chargeable to J. B. Sears. It was thereupon stipu- 
lated many of the entries in the various books of ac- 
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count of the Cotton Company are in the handwriting 
of J. B. Sears. The witness thereupon identified in 
the “check stub register” book of the Cotton Company 
a large number of entries made in the handwriting of 
JOB. Sears, such ‘entries appearing at various datés 
beginning in October of 1919 and extending up to the 
time of Mr. Sears’ death. The number of entries so 
made by Mr. Sears being approximately ten per cent 
of the total entries. The witness also identified many 
entries made in the acceptance account as being in the 
handwriting of Mr. Sears, and the witness a!so identi- 
fied many entries in the ledger book for the year 1920- 
21 as being made in the handwriting of J. B. Sears. 
Also like entries by J. B. Sears in the “Cash account 
with the Citizens National Bank’. It was also stipu- 
lated that during the first year Mr. Sears made occa- 
sional entries in the various accounts of the Cotton 
Company. 

With regard to the “buyers’ reports’, they showed 
the price at which the cotton was purchased, which 
price corresponded with the amount of the acceptances. 
These “buyers’ reports” I found in a filing cabinet and 
in various places around the office of the Cotton Com- 


pany. 
THEODORE WEST, 


witness on behalf of plaintiff, being duly sworn, testi- 
fied as follows: 
DIRECT EXAMINATION 
| live in Calexico, California, and was treasurer of 
the California Cotton and Factorage Company from 
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the time the Company was organized. J knew J. B. 
Sears for ten years prior to his death. Heswasuim 
charge of the Cotton Company’s office during the years 
1919-20 and 21. I called at the office about every two 
weeks, as I had other business here in Los Angeles. 
] am in the cotton business and have been for many 
years. I had a key to the Cotton Company’s office. 
During the interval between September Ist, 1920, and 
the date of Mr. Sears’ death I had frequent conversa- 
tions with Mr. Sears respecting the business of the Cot- 
ton Company. These conferences took place nearly 
every time I visited the office, in the office of the Cali- 
fornia Cotton and Factorage Company. We would 
talk over how he was getting along. I would ask him 
how he was getting along and his reply was that every- 
thing was going fine. He would show me his Pur- 
chase and Sales Account, which we would go over and 
on one occasion he represented to be profits cotton 
tickets that he had in the safe. We did not discuss 
any books at any of these conversations, but he would 
go over the Purchase and Sales Account and I would 
want to see if his cotton was hedged. He had the 
cotton Purchase and Sales Account in a couple of 
books bound in canvas. The practice in handling cot- 
ton is to issue a compress ticket or receipt covering 
each individual bale of cotton. The tickets which 
Sears showed me were in the safe. In the late winter 
or early spring of 1921, Sears and I were discussing 
how he was coming out and he told me he was doing 
fine. He said “This is all profit” and reached into the 
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safe and pulled out a bunch of compress receipts, I 
should judge five hundred. He called them “free cot- 
fom which means that where acceptances are in the 
bank covering the cotton they are all taken up and the 
cotton is clear—that is, you do not owe anything on it. 
Sears referred to the cotton tickets which he showed 
me as “free cotton’ and said “‘this is all clear profit.” 

“Q Did Mr. Sears at any time between November 
ie £909, and May 1, 1921, mfotm you that he was 
selling cotton for which he had given the Citizens 
National Bank trust receipts and applying the money 
received from the sale of the cotton for purposes other 
than the satisfaction of acceptances to which the trust 
receipts were attached? 

MR. PARKE: We object to that as calling for a 
conclusion of the witness. We desire to have the con- 
versation related, if he had any conversation. 

MR. COSGROVE: Well, he is going to say no. If 
he says yes, I will ask him what the conversation was; 
but the witness will say no, as I understand. 

THE COURT: The objection is overruled. 

MR. PARKE: May we have, for the purpose of 
the record, your Honor, the further objection that it is 
incompetent, irrelevant and immaterial, as to wether 
or not Mr. Sears, being delegated and in general man- 
agement and control of the Company, imparted the in- 
formataion as to the manner in which he was disburs- 
ing funds of the Company on one particular Company 
account or on another particular Company account ? 
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THE COURT: Of course if the general offices of 
the Company had notice of the irregularities they 
could not excuse themselves by saying that the general 
manager did that. I suppose it is to negative that sort 
of thing. The objection is overruled. 


A No. 
© You say he did not. 
A No sir. 


Q Did you know, Mr. West, at any time between 
the first of November, 1920 and the first of May, 1921, 
that Mr. Sears was selling cotton which he had se- 
cured from the Bank and for which he had given trust 
receipts and was applying the proceeds from the sale 
to the satisfaction of indebtedness other than the in- 
debtedness on the acceptances? 

MR. PARKE;: We urge the same objection that it 
is incompetent, irrelevant and immaterial as to whether 
this witness knew or did not know; and, furthermore, 
he is charged, being an officer of the corporation, with 
knowledge of the Company’s affairs, as a matter of 
law. 

THE COURT: The objection is overruled. 

MR. PARKE: Exception. 

A No sir.” 

“Q > If you had known in November, 1920, and sub- 
sequent thereto, and prior to May 1, 1921, that money 
which Mr. Sears was using to defray the expenses in 
conducting the business of the California Cotton & 
Factorage Company was obtained from the sale of 
cotton for which the Citizens Nationa] Bank held trust 
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receipts would you have consented to his continuing 
the business of the Company and continuing in the 
capacity of secretary and general manager? 

MR. PARKE: That is objected to as incompetent, 
irrelevant and immaterial, for the reasons heretofore 
stated in the objection to the other question. 

THE COURT: The objection is overruled. 

MR. PARKE: Exception. 

A I would have notified everybody concerned and 
objected to the procedure. 

O BY MR. COSGROVE: You would not have 
consented to his continuing as general manager ? 

Ex No sir. 

() If you had known in November, 1920, and there- 
after, and prior to May 1, 1921, that the money Mr. 
Sears was using to defray the expense of conducting 
the business of the California Cotton & Factorage 
Company was obtained from the sale of cotton for 
which the Citizens National Bank held trust receipts 
would you have objected to his continuing in the posi- 
tion of secretary of the California Cotton & Factorage 
Company? 

MR. PARKE: Same objection. 

THE COURT: The objection is overruled. 

MR. PARKE: Exception. 

A Absolutely. 

O BY MR. COSGROVE: You mean you would 
have objected? 

A Yes sir.” 
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I had a discussion with Sears regarding ive 
hedging of cotton. My purpose in checking over the 
Purchase & Sales Account was to see that what was 
not sold was hedged so that there could be no loss by 
the fall in the market. Mr. Sears said he had the un- 
sold cotton hedged. 

“Q) Did you ever make an examination of his bank 
account—cash in the bank? 

A No; only checked the accounts by the statements 
rendered by the bookkeeper. 

© Now what do you mean by that? Just explain 
to the Court so that the Court may know what you did 
in that connection. 

A There was a statement rendered every month by 
the bookkeeper which would be sent to all of the 
offices—or those interested—and outside of going over 
the purchase and sales accounts, the books were mere 
routine; I simply looked at them, without considering 
them of any particular importance.” 

I received these bookkeeper’s statements each month. 
They were signed by Sears and attested by a notary 
and sent to me at Calexico by mail. 

I examined those statements to see what the bank 
account was—that is all—just to see how it stood. I 
knew that Mr. Sears died on or about the lst day of 
May, 1921. I should say it was about the latter part 
of March, or, well, sometime in March that I had my 
first conference with him at which I made the examina- 
tions about which I have already testified. 


The Citigens National Bank of Los Angeles. 335 


(Testimony of Theodore West.) 
CROSS EXAMINATION 

I was treasurer of the Cotton Company from its 
inception. 

“Q And when did you resign @s treasurer? 

MR. COSGROVE: That is objected to on the 
ground that it is not the best evidence. 

MR. PARKE: If he knows. 

ie COURT: Mes, if he knoe. 

A 1 didn't formally resign. 

O BY MR. PARKE: Weil, did you continwe to 
discharge the duties of treasurer actively until Mr. 
Sears death? A No.” 

“When did you cease to be active as treasurer? 

oie COURT: Fixing the time. 

MR. PARKE: Yes. 

A Well, in my mind, I legally ceased to be treas- 
urer in August, 1920. 

© Arter August, 1920, did you do anything as 
Gregieurer ? 

MR. COSGROVE: We object to that as calling 
for a conelusion of the witness. It is a rather im- 
portant matter, your Honor, as will develop here 
shortly, and | think the witness should be directed to 
state what he did in order that the Court may deter- 
mine whether or not it was any deviation from what 
he did before or whether he did it as treasurer or in 
what capacity. 

THE COURT: Yes; let him state. 

Q BY MR PARKE: Well, what, if anything, did 
you do as treasurer after August, 1920? 
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MR. COSGROVE: Now that is susceptible to the 
same objection. 

QO BY THE COURT: What did you do aching 
with the corporation? 

A I didn’t do anything acting with the corporation 
after 1920. 

QO, BY MR PARK: Atter Atioust) 170m 

me Nov’ 

The amount of capital stock of the Cotton Com- 
pany which was issued was of the par value of $50,- 
000.00 and I paid in the whole $50,000.00. I gave 
one share of stock each to J. P. Conduit, J. B. Sears, 
T. W. McDevitt, and C. H. Hartke, and the remaiimnag, 
496 shares were issued to me at the time the Company 
was organized. 

I knew Mr. Sears for about ten years before he 
came with the Cotton Company. He was employed 
by George H. McFadden & Brother and he came from 
that Company to the Cotton Company. I am familiar 
with the manner in which the Mckadden Company 
conducted its cotton brokerage business and the ordi- 
nary routine manner in which it bought its cotton. I 
am a cotton broker and have been engaged in that 
business for about twelve years. 1] am acquainted with 
Mr. Norsworthy, bookkeeper for the Cotton Company, 
during the major portion of the time the Company op- 
erated. I talked with him while at the office and also 
with other members of the office force. I talked also 
with Mr. McDevitt concerning the Company’s affairs. 
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“Q. Now, what books of the company, if any, did 
you ever examine? 

A I only was interested in the purchase and sales 
account of the cotton. 

Q Well, what particular book did you ever ex- 
amine? 

A The cotton account and the acceptance account.” 

Thereupon the witness was shown one of the books 
of the Cotton Company wherein there appears an ac- 
ceptance account. 

“A Now this is the second season. The book I was 
working on was— 

“Q Well, did you examine this acceptance book 
during the second fiscal year beginning, we will say, 
Sepeember 15, 1920, and thereafter? 

A Not to the same extent and intensiveness as I did 
the first year, but enough to see whether they were 
making money enough to pay me. I was interested to 
see that, they were making money enough to pay me 
for my stock that I sold them, and | kept track of it 
on that basis. 

QO Well, who pay you? 

A Mr. Sears.” 

It was stipulated that the same form of entries was 
made the first year as during the second fiscal year. 

J] examined also the Cotton Purchase Book—cotton 
bought and sold. There were two ot those books and 
I examined both. 

“Q Now take during the second year, beginning in 
August or September, 1920, on until Mr. Sears death, 
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and tell the Court in detail just what the nature of 
your examination was of those three books. 

A Well, we didn’t do any detailed checking, but he 
would show by the cotton bought and the cotton sold 
how many bales there would be unsold, and that he had 
it hedged, and that he would show by his cash account 
and acceptance account the number of bales on hand 
and that it corresponded to the acceptances in the 
bank. That is all the details we would go into. 

© Did you personally check the three books you 
have in your hand? 

A Not in detail at any time, because they were 
always in balance. Every night the books would show 
how many bales of cotton had been bought and sold, 
and the balance on hand, and the acceptances in the 
bank would agree with it. If there was any difference 
I would want to know if they were hedged. 

QO Well, did you at any time during the second 
year of the company’s operations make any independ- 
ent check for yourself of the books? 

A No, nor the first year either. 

Q And did you rely on the statements of Mr. 
Sears or upon your own investigations? 

A I relied more or less on his statements, and I 
could see the books for myself—the totals.” 

Referring to a particular date in these books, take 
for example, March 25, 1921, you have here a total 
of 2564 bales of cotton bought, and you have 1971 
sold. The difference is 500 and some odd bales of cot- 
ton, and the compress receipts should be the evidence. 
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Sears’ acceptance account would check up with the 
bank and that 1s all we had to do, to pay the bank 
and Sears would have the compress receipts on hand, 
and I assumed that he had it hedged. I connected this 
information with the acceptance account, for Sears 
would have these tickets in the safe to show me that 
the Cotton Company had them all paid for. He showed 
me the tickets on the one occasion, as previously testi- 
hed about. 

It was in the latter part of the season of 1921, in 
March, that I talked to Mr. Sears the last time abou 
the financial condition of the Cotton Company and he 
showed me the tickets in the safe and told me they 
were all paid for. The 1921 cotton season began in 
September, 1920, and ran to April, 1921. The bundle 
of tickets which Mr. Sears showed me were about 
500. I did not at any time personally check and 
count the tickets. J] did not at any time go to the 
Citizens National Bank and check the indebtedness of 
the Cotton Company to the bank, but took the state- 
ments as made in the office. [ did not have any of 
these statements which were prepared monthly and 
mailed to me. 

“Q Did you ever check or make any audit or 
check of the books to ascertain whether or not the 
statements that were being sent to you each month 
were correct? 

A No. I never would have questioned any state- 


ments sent out by Sears. 
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© And he, so far as you know, did have on hand 
at the particular date when he exhibited the tickets 
to you which he took from the safe, the number of 
tickets called for by the bought and sold cotton ac- 
count? 

A Yes, sir. I didn’t count them, but it looked to be 
right. 

© Did you ever examine this ledger account where- 
in there appears to be an entry of cotton bought and 
cotton sold? 

my “Nosiomtihaml vemembery’ 

I knew that the Cotton Company, through Mr. 
Sears, was selling the cotton which it had purchased 
through the Citizens National Bank, and I was fa- 
miliar with the way in which the Citizens National 
Bank handled the acceptances. [ understood that the 
party from whom the cotton was purchased drew a 
draft on the Cotton Company, which draft was pre- 
sented to the Cotton Company and accepted by it. 

“C) And were you familiar with the manner in 
which the Cotton Company handled the tickets and 
gave trust receipts to the bank? 

A Well, I am familiar with it in a general way. 
I don’t know all the details of the transaction. But 
when he would make up a shipment he would go over 
to the bank—if they made a shipment of a hundred 
bales—and give a trust receipt for that hundred com- 
press receipts, go and get a bill and send it down to 
the compress at Calexico, pay the charges, get a clear- 
ance and a bill of lading and put it back in the bank. 
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Q You knew, then, that the Cotton Company was 
securing these cotton tickets which were attached to 
the acceptances from the bank and giving the trust 
receipts ? 

mM Wes. 

© Until they could get the shipping documents? 

Mm YES. 

© State whether or not, from your experience as 
a cotton broker, that is the usual and customary way of 
handling transactions of that kind. 

MR. COSGROVE: We will stipulate that it is. 

A It is. 

MR. PARKE;: In other words, that in the cotton 
market generally they handled it in that way? 

mk. COSGROVE: Yes.” 

I did not know that the Cotton Company, after it 
sold the cotton covered by the trust receipts was sell- 
ing the cotton and putting the outbound documents— 
that is the drafts drawn on the purchaser of the cotton 
together with the bill of lading therefor in the checking 
account of the Citizens National Bank. I thought 
Sears was taking up acceptances with the proceeds 
from the sale of the cotton covered by trust receipts. 
I did not know where he was depositing the money re- 
ceived from the sale of the cotton. I never made any 
check to ascertain how he was handling the monies 
realized from the sale of cotton. 

“Q Did you ever go over, while acting as treasurer, 
and investigate any of the books of the Citizens Na- 
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tional Bank or any of the acceptances or records 
therein the bank? 

A No; I never went over any records. 

© Did you ever look at the check book of the 
Cotton Company? 

A Nop i-nevertscaw a chéckebook. 

MR. COSGROVE: Do you mean by that check 
stubs? 

MR. PARKE: Yes, the check stub book. 

© Did you ever inquire of Mr. Sears how he was 
paying the acceptances—that is, in what manner he 
was paying them? 

A No, I did not.” 

I was familiar with the amount of cotton that was 
being bought by the Cotton Company and the amount 
that was being sold and also with the market price of 
cotton. Beginning in September, 1919, there was a 
rise in the market until about April or May of 1920, 
cotton going up to 43%¢ for July cotton in New York 
and from July, 1920, to May, 1921, the cotton market 
went down from 434%¢ to 11%¢ per pound. This 
decrease or drop in the market was gradual. I knew 
that the Cotton Company was in some instances selling 
cotton for less than it paid for it. 

“Q Had you known that Mr. Sears was handling 
his business in the following manner would you have 
objected to it: Going to the bank, getting the tickets 
and giving a trust receipt, then selling the cotton and 
taking the outbound documents, that is, the drait 
drawn on the purchaser of the cotton together with 
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the bill of lading, and depositing them in the general 
checking account of the Cotton Company at the Citi- 
zens National Bank? 

A Well, [ cannot answer that question yes or no. 
If I had known Mr. Sears was not taking accept- 
ances when he put that money in the bank is when 
I would begin to kick and _ yell. 

© But you didn’t object to the way in which he 
put it into the bank? 

A I never did follow the details of how he did it. 

Q Well, | am just asking you, though. 

fe No; I don’t say that |] would. 

© It would have been satisfactory to you had you 
known that he was selling the cotton and depositing 
the money in the way in which he did? 

A Well, I don’t suppose I would have objected. 

THE COURT: Do you understand the question as 
to “the way in which he did.” The witness just pre- 
ceding you has said that he was expecting to take up 
his trust receipt first. Now the question is would you 
have objected if you had known that he consummated 
the transaction in the way in which he did. Now that, 
of course, carries with it the question of not first taking 
up the trust receipts. 

MR. PARKE: I want to know of the witness 
whether or not his objection was as to the manner of 
withdrawing the funds from the general checking ac- 
count or of depositing the proceeds from the sale in 


the general checking account. 
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THE COURT: I understand the witness, then, to 
mean that, assuming his trust receipts or acceptances 
were attended to, that you (the witness) would not 
have objected to this manner of depositing in the gen- 
eral checking account. 

A Wer 

What I did object to was that Mr. Sears was not 
paying the acceptances, which fact we did not know. 
I expected him to pay the acceptances from the sale 
of cotton. I also expected him to pay the operating 
expenses—that is, the salaries, office expenses, etc., of 
the Cotton Company from the sale of cotton. I never 
instructed that he should not pay operating expenses 
out of anything except the profits and I never desig- 
nated any particular fund that should be used for 
operating expenses. Sears issued checks out of the 
general fund for that purpose. I cannot say whether 
we had a special expense account in the bank in this 
particular instance or not. Mr. Sears paid the ac- 
ceptances during the first year of the Company's busi- 
ness by checks drawn on the Company’s general check- 
ing account. I do not know whether he paid operat- 
ing expenses of the Cotton Company during the first 
year out of the general checking account or not, as I 
never checked the books to ascertain that fact. I 
considered the key to the cotton business is the Pur- 
chase and Sales Accotint and that 1s all) P sat om 
know the Cotton Company had a class book wherein 
was listed all cotton by bale number that was _ pur- 
chased and all cotton by bale number that was sold, 
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but I never did look at that book. Mr. Sears, in 
checking the amount of cotton on hand, did not show 
me the number of each bale of cotton on hand, ag | 
was not interested in that. I knew that whatever 
operating profit the cotton company made during the 
first year was written off at the end of the first season 
on account of bad loans. The profit consisted of 98 
bales of cotton on hand and two notes, as IJ recollect, 
one given by a man by the name of Pauley and one by 
the McDevitt Cotton Company. The McDevitt Cotton 
Company loan was approximately $30,000.00 and the 
loan to Pauley was approximately $12,000.00. The 
net profit from the purchase and sale of cotton during 
the first year of the Cotton Company’s business agegre- 
gated between $50,000.00 and $60,000.00. If the Cot- 
ton Company had during the first year sustained a loss 
in the purchase and sale of cotton it would have been 
necessary for Mr. Sears to pay operating expenses 
out of the capital of the Company. No arrangement 
was ever made by me with the plaintiff bank for an 
operating checking account into which profits might 
be put and out of which operating expenses might be 
charged. 

I never at any time compared any of the monthly 
statements prepared by the bookkeeper with the books 
of the Cotton Company to ascertain if they were cor- 
rect and | never went to the plaintiff bank to check 
as to the amount of cash on hand. I knew in a gen- 
eral way that the books that were kept by the Cotton 
Company were kept “cotton wise’—that is, that it had 
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a Purchase & Sales book, and Acceptance Account, a 
Cotton Account, and a bale book, and that they kept 
these books up. The books which I saw of the Cotton 
Company were in keeping with the usual set of books 
kept by cotton brokerage concerns. 

The special deposit of $25,000.00 which was opened 
up in the plaintiff bank in the name of “J. B. Sears 
Trust Account” was money originally intended to 
establish a bank at Gridley, California, but subse- 
quently diverted as a guarantee or hedge for some 
crop loans of the Cotton Company in Calexico. That 
money belonged to W. J. Neale and so far as I know 
was never turned over to the California Cotton & 
Factorage Co. It was then stipulated that the plain- 
tiff bank still hold said fund as security for those 
certain loans that were made. 

I think the last time I was over the Cotton Com- 
pany’s accounts with Mr. Sears was in the latter part 
of March, or in April, 1921. It was on the second 
or fourth Thursday in April, but I cannot fix the date 
exactly. On that date Sears and I checked the cotton 
bought and sold and that is when he showed me the 
bunch of tickets as being clear. I estimated there 
were about 500 tickets and that is the amount, as I 
recall, that the Company’s books showed should be 
on hand. I do not know what became of the tickets. 
He had to turn them in to the compress as he shipped 
it out, but when and how he did it, and where, I don’t 
know, and I never made any check of the books to 
ascertain. 
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E. T. PETTIGREW, 


a witness called on behalf of the plaintiff, being first 
duly sworn, testified as follows: 

I am vice president of the Citizens National Bank 
and have been for five or six years. J knew Mr. J. B. 
Sears during his life time. I saw him in the plaintiff 
bank. 

Thereupon there was exhibited to the witness a 
sight draft dated April 29, 1921, drawn by the Cali- 
fornia Cotton & Factorage Co. by J. B. Sears, Man- 
Beer, against the Pacific Cotton Mills Co., Inc., Al- 
hambra, California, and his attention was directed to 
a pencil notation in the upper right hand corner, and 
the witness testified they were his initials, placed 
thereon so that the Cotton Company could take credit 
for the draft and have it go through as a cash trans- 
action. 

I do not have any independent recollection of this 
particular draft, but do remember that either Mr. 
Sears or some one from the Cotton Company would 
present sight drafts to the bank for O. K. or approval 
so that they could pass through as a cash transaction. 
In most cases—perhaps in all cases, there were bills of 
lading covering cotton attached to such sight drafts. 
[t is not my custom to examine such documents closely. 
1 know nothing about the cotton business. At the 
time | examined this particular draft. The particular 
draft which I have just examined discloses the number 
of bales of cotton and the weight and marking, ete. 
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It was my business to see whether or not the Bill of 
lading attached to the sight draft covered that number 
of bales of cotton. At the time these sight drafts with 
bills of lading attached were presented to me by the 
Cotton Company for O. K. I was not informed by 
the party presenting them and | did not know that 
the cotton mentioned in the draft or bill of lading 
attached thereto was cotton covered by trust receipt 
which the bank was then holding. If I had known 
that fact I would not have approved the draft as a 
cash transaction but would have sent the party to the 
note window to turn in the documents to take up the 
trust receipts. 
CROSS EXAMINATION 

I don’t think I ever sent any representative of the 
Cotton Company to the note window when they de- 
posited any of these outbound drafts with bills of 
lading attached. I knew there was quite a volume of 
business done through our bank by the Cotton Com- 
pany and | was familiar with the manner in which 
the bank was handling the Cotton Company’s business 
—that is, | knew that they would buy cotton and that 
when they wanted to sell the cotton they would come 
to us and secure the cotton tickets so that they could 
get the cotton to attach the bills of lading to the drafts 
and that in order to get these cotton tickets they would 
have to go to the note departinent and give a trust 
receipt therefor. 1 knew the Cotton Company was 
selling cotton covered by the trust receipts. That 1s 
the purpose for which the cotton tickets were sur- 
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rendered by the bank to the Cotton Company. I did 
not check to determine whether outbound drafts de- 
posited with us covered cotton tickets which were orig- 
inally attached to four or five different acceptances. 
I do not know how the Cotton Company did pay the 
acceptances which were paid at the bank or whether 
they were paid. I did not handle that. I did not make 
the arrangement as to how monies should be deposited 
by the Cotton Company in the bank and I do not 
know who made that arrangement. I had nothing to 
do with the opening up of the account between the 
Cotton Company and the Bank. I was a vice presi- 
dent of the bank at that time. I did not discuss that 
matter with any other officer of the bank. I know 
that the Cotton Company was extended a credit of 
$200,000.00, as I attended a Directors’ meeting when 
that credit was extended. It is usual and customary 
for me to approve for a customer such as the Cotton 
Company any outbound draft so that it might be de- 
posited as a cash item. It is customary to permit 
any large brokerage concern which is doing a large 
volume of business where a line of credit has been ex- 
tended, to deposit outbound drafts as cash items. 

“Q Who, representing the Cotton Company, did 
you ever have a conversation with regarding these 
deposits ¢ 

AI don’t rhink I ever had any conversations with 
anybody. 

© You know Mr. Norsworthy, do you not? 


A Yes sir. 
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© He more frequently than Mr. Sears came with 
these outbound documents, did he not, for your ap- 
proval? 

AY Yes; | thinksse: 

© Was Sears very often in the Bank? 

A I don’t think he was. I don’t recall him there 
very often. 

© Did Mr. Norsworthy make any representations 
to you at the time he got your O. K.? 

A Not that I know of. 

QO Did Mr. Sears? 

A No. 

© You approved them because you considered the 
Cotton Company was entitled to the credit? 

A Yes sir. We had confidence in the company.” 

I never checked to ascertain whether or not the cot- 
ton that was covered by the outbound documents was 
the same cotton which was covered by the acceptances 
held in the note department because we had confidence 
in the Cotton Company. I don’t know the manner in 
which the Cotton Company was paying the accept- 
ances. This system of O.K.’ing outbound documents 
to be deposited as cash items obtained during the whole 
period that the Cotton Company did business with the 
plaintiff bank. Mr. L. O. Ivey was in charge of the 
note department and it was his duty to ascertain over- 
due notes or overdue accounts receivable. He was not 
charged with the duty of reporting to any particular 
officer of the bank. 
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I don’t recall that the large indebtedness of the 
Cotton Company to the bank was ever discussed with 
me by Mr. Ivey or any other officer of the bank prior 
to the death of Mr. Sears. 

We have no definite rule in the plaintiff bank re- 
garding the time which the bank will carry demand 
paper. The note department usually reports any paper 
that is unusually long. At the time | O.K.’d the out- 
bound drafts with bills of lading attached, I made no 
record of the description of the cotton that was being 
Sold. Ji I had known that the cotton covered by 
these outbound drafts was cotton for which the bank 
held trust receipts, I would not have approved the 
outbound drafts as a cash collection but would have 
sent it over to the note window. [ didn’t know that an 
arrangement had been made with the bank for de- 
positing these outbound documents covering trust cot- 
ton in its checking account and the drawing of checks 
to the acceptance window. My O.K. or my refusal to 
give an O.K. would not have depended upon my check- 
ing up to see whether that arrangement had been made. 
The plaintiff bank handled quite a few accounts for 
brokers, and right along we honored drafts for cus- 
tomers permitting same to be deposited as cash items 
without any special arrangement being made. The 
plaintiff bank had no brokerage accounts where the 
broker was permitted to sell the collateral for which 
the bank held trust receipts and deposit the proceeds 
therefrom in his general checking account and then 
take a check over and take up the collateral and I 
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should say that it is not the usual custom to allow 
brokers to do this. I do not know whether it would 
have been physically possible for the Cotton Company 
to have taken the outbound documents and applied 
them at the note department on any particular accept- 
ance. The detail of such would have been handled by 
Mr. Ivey. 

“Q. Do you know how the Cotton Company paid 
the bank the acceptances that were paid? 

A No, I do not. 

© Did you not testify at the previous trial that it 
was paid by check? 

A Idon’t know. I don’t think so. 

MR. PARKE: I refer to page 72 of the witness’ 
testimony, if I may. 

© Let me read your testimony. 

MR. COSGROVE: We will stipulate that that is 
the only way they ever paid anything, by check; and, 
if you wish, that he knew that was the way it was 
being paid. 

Q BY MR. PARKE: (reading) ‘Do you know 
how the cash was paid to the Bank—what accept- 
ances were paid paid? A. No. I think they usually 
give a check for them. Q A Check drawn on what? 
A Our Bank. Q Drawn on the same account in 
which the outgoing drafts were deposited? A Yes.’ 
Do you remember so testifying? 

A Perhaps I did. I don’t remember. I said ‘1 
think’; J didn’t make any positive statement that that 
was the way it was done. 
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Q Now don’t you have some knowledge of the 
fact that the drafts were paid by check? 

A No. 

Q Now I will continue reading: ‘And that was 
the reason, was it not, Mr. Pettigrew, why you O. K.’d 
the outbound draft as a cash deposit, in order that 
the cash might be available at the acceptance window 
fe way the acceptances? Isn't that correct? A. Yes 
I would like to add to that that they could use the 
money that was deposited in this account for other 
purposes. Do you remember so testifying? 

em Yes. 

© You knew that they used the moneys of their 
general checking account for purposes other than the 
payment of acceptances, did you? 

A I knew they could. 

© (Reading) ‘You mean in the general operation 
of their business? A _ Yes sir. I didn’t testify, for 
instance, when I O. K.’d this draft, that they turn 
around and make a check to any department with that 
money.’ That is correct, is it not? 

™ es sir. 

Q. (Reading) You understood that this money 
would be deposited in the general checking account 
of the Cotton Company ? 

A Yes sin 

© ‘Against which it was privileged to draw checks 
to pay acceptances in the note department of your 
Bank or to pay its general operating expenses? A 
Yes 6ir.’ 

A Yes.” 
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JOHN M. RUGG, 


a witness called on behalf of plaintiff, and being duly 
sworn, testified as follows: 

I am one of the vice presidents of the plaintiff bank 
and knew J. B. Sears. 

Thereupon there was exhibited to the witness a draft 
marked “Plaintiff's Exhibit 8,” being a sight draft 
drawn by the Cotton Company on Stewart Brothers 
Cotton Company, New Orleans, Louisiana, and his at- 
tention was directed to a pencil notation in the upper 
left hand corner which the witness testified as being 
his initials J. M. R. 

I placed those initials thereon so as to enable the 
Cotton Company to deposit the outbond draft in their 
account as a cash transaction. Without such an O. K. 
of one of the vice presidents or the president, such 
draft could not go through as a cash transaction. The 
notations upon the draft refer to the bales of cotton 
represented by the bill of lading attached thereto. [| 
examined the sight draft before I approved it. I 
was not informed and | did not know that the cotton 
covered by the bill of lading attached to the draft which 
I O. K.’d was also covered by trust receipts held in 
the Note Department of our Bank as collateral for 
acceptances of the Cotton Company. If | had known 
that fact I would not have O. K.’d the sight draft as 
a cash transaction, but would have referred it to the 
Note Department. 
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CROSS EXAMINATION 

I knew that the Bank had extended to the Cotton 
Company a $200,000.00 line of credit, but I have no 
knowledge whatever of the details of the cotton situ- 
ation and | simply O. K.'d the drafts with bills of 
lading attached covering cotton for the credit of the 
Cotton Company's account and without any particu- 
lar attention to their loan account. We had absolute 
confidence in the company, and in Mr. Sears. I did 
not know with whom, if anybody, the Cotton Company 
had made arrangements for paying its acceptances by 
check drawn on the funds realized from the sale of 
cotton and deposited in the form or these outbound 
drafts. And I did not know that that was the way it 
was paying its acceptances, and I made no check of 
that. Each officer of the Bank has special duties but 
the vice-presidents all mix into the general loaning. 
I knew nothing of the general arrangement by which 
the Cotton Company was handling its business with 
our bank except that I knew or rather I assumed 
they were giving trust receipts, but I have no knowl- 
edge whatever of ‘the detail operations of the Loan 
Department. All I knew about the Company’s trans- 
actions was just their bills of lading with drafts at- 
tached and the fact that they had a $200,000.00 line 
of credit. Had I known that the acceptances in the 
Note Department were being paid by checks drawn on 
the Cotton Company’s general checking account, I 
would not have O.K.’d the drafts as a cash trans- 


action. 
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“Q BY MR. COSGROVE: In other words, where 
the Citizens Nationa! Bank holds in its hands a trust 
receipt given to it in order that an evidence of owner- 
ship of a chattel may be taken from the bank, when 
that evidence of ownership comes back you do never 
put that through as a cash transaction but make that 
deal go through the note department, do you not? 

A ® Wes: 

Q And that is irrespective of who the man is that 
is dealing with your 

A Yes. 

QO. BY MR. PARKE: Now if it appears from 
the testimony in this case that the Cotton Company 
for more than a year had been taking this trust cotton, 
giving trust receipts, selling the cotton and deposit- 
ing the proceeds in its general checking account and 
then drawing a check from time to time which it took 
over to the acceptance window, who would have made 
that arrangement to permit that to be done if you say 
you would not? 

MR. COSGROVE: We object to the question on 
the ground that it assumes as in evidence facts to 
which there is no testimony. The false hypothesis 
is that these officials or somebody knew that this mat- 
ter was being transacted for a year or more, and he 
is asked, if he would not have made that arrangement 
who would have made it. Now it is our contention— 
and the purpose of putting these witnesses on the 
stand is to show—that nobody knew the manner in 
which Sears was operating, and that he had covered 
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this thing up, and these men never knew and never 
suspected until his suicide that he was doing business 
in this way. 

MR. PARK: Do you mean to convey to the 
Court the idea that they transacted business in this 
way for a year without the bank knowing that they 
were selling the trust cotton, depositing in their check- 
ing account, and that they were taking checks from 
the checking account over to the acceptance window 
and paying particular acceptances? I cannot say that 
any one particular bank official knew all these steps, 
because it went through various departments; but it 
would be ridiculous for counsel to urge to the Court 
that the bank did not know that trust cotton was being 
sold, and the proceeds were being deposited in the 
checking account and the checks were being drawn, 
because they were receiving the checks—not this man 
but some other bank official. 

BY MR. COSGROVE: Q Starting wp im Januaty; 
where you had these collateral tickets that the loan 
required as security and it was desired to take those 
out in order to sell the cotton, and the bills of lading 
and draft for the sale of that cotton were coming 
back to the bank with nothing more said about it, 
where would that go, the draft and the bill of lading? 

A If it was presented to us with the bill of lading 
attached ? 

© If that went normally in accordance with busi- 
ness practices of the bank where would it go? 

A To the credit of their account. 
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© Now that would be understood, would it, to be 
the arrangement where a trust receipt was left in 
lieu of a cotton ticket? 

BX COS, 

© Now counsel has asked you if there was a 
change in that and if, as a matter of fact, mstead of 
returning bills of lading and drafts to the loan de- 
partment, the Cotton Company had paid by checks 
against a general checking account over into the loan 
department to satisfy some of these loan applications 
covered by these trust receipts, who would have made 
the change in the arrangement, or who was author- 
ized to do it? That is what he 1s getting at. 

A I think the President of the Bank. The details 
would be handled by Mr. O. L. Ivey, who I believe 
would refer it to the President of the bank for ap- 
proval. 

BY MR. PARKE: Q_ And do you know whether 
that arrangement was made between Mr. Waters and— 

A No sm I do nes 

Whereupon it was stipulated that Mr. Doran, a 
witness on behalf of plaintiff and vice president of 
the plaintiff bank, would be deemed to have testified 
on both Direct and Cross Examination the same as 
the witness E. T. Pettigrew. 

The deposition of 
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y: P-CORDULE. 
a witness on behalf of plaintiff, was offered in evi- 
dence, as follows: 

I was a director of the Cotton Company and was 
acquainted with Mr. Sears, Mr. McDevitt, Mr. Hartke 
and Mr. West. 

“Q Did Mr. Sears, at any time between November 
im 1919, and “May 1, 1921, mform you that he was 
selling cotton for which he had given the Citizens 
National Bank trust receipts and applying money re- 
ceived from the sale of the cotton for purposes other 
than the satisfaction of acceptances to which the trust 
receipts were attached? 

MR. PARKE: May we have the same objection 
to that question as to similar questions asked of Mr. 
McDevitt and Mr. Hartke? 

THE COURT: The objection will be overruled. 

MR. PARKE: Note an exception. 

A He did not. 

QO BY MR. COSGROVE: Did you know at any 
{ime between the lst of November, 1920, and the Ist 
of May, 1921, that Mr. Sears was selling cotton which 
he had secured from the bank and for which he had 
given trust receipts and was applying the proceeds 
irom the sale to the satisfaction of indebtedness other 
than the indebtedness on the acceptances? 

MR. PARKE: May we have the same objection? 

THE COURT: The same ruling. 

MR. PARKE: Note an exception. 
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A I did not. 

QO. BY MR. COSGROVE: If you had known in 
November, 1920, and subsequent thereto and prior to 
May 1, 1921, that the money which Mr. Sears was 
using to defray the expenses in conducting the busi- 
ness of the California Cotton & Factorage Company 
was obtained from the sale of cotton for which the 
Citizens National Bank held trust receipts, would you 
have objected to his continuing the business of the 
company? 

MR. PARKE: May we have the same objection to 
the same questions heretofore propounded? 

THE COURT: Yes; and the same ruling. 

MR. PARKE: Note an exception. 

THE COURT: Answer the question. 

A I should have objected. 

QO BY MR. COSGROVE: If you had known in 
November, 1920, and thereafter and prior to May 1, 
1921, that the money which Mr. Sears was using to 
defray the expenses of conducting the business of the 
California Cotton & Factorage Company was obtained 
from the sale of cotton for which the Citizens Na- 
tional Bank held trust receipts, would you have ob- 
jected to his continuing in the position of Secretary 
of the California Cotton & Factorage Company ? 

MR. PARKE: May we have the same objection as 
to the same questions heretofore asked? 

THE COURT: Yes: and thevsame sulme. 

MR. PARKE: Note an exception. 

A_ I should have objected strongly.” 
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CROSS EXAMINATION 
Beyong attending the directors’ meetings I took little 
activity in the Cotton Company’s affairs. I had no 
financial interest therein. [ did not know the ar- 
rangement between the Cotton Company and the bank 
for the handling of business. 


C. fo. HARTKE, 


a witness on behalf of plaintiff, being first duly sworn, 
testified as follows: 

J am an attorney. I acted as attorney in the incor- 
poration of the California Cotton and Factorage Com- 
pany. 

ae BY MR. COSGROVE: Did Mr. J. B. Sears 
at any time between November 1, 1919, and May 1, 
1921, inform you that he was selling cotton for which 
he had given the Citizens National Bank trust re- 
ceipts, and that he was applying the money received 
from the sale of the cotton to purposes other than the 
satisfaction of acceptances to which the trust receipts 
were attached? 

MR. PARKE: We desire to make the same objec- 
tion to this question that was made to the similar ques- 
tion asked the President of the corporation, upon the 
ground it is immaterial whether or not Sears com- 
municated the details of the management of the busi- 
ness, or of the acts performed by him as Manager 
of the business, in discharging or disbursing the funds 
of the corporation, inasmuch as it affirmatively appears 
by the pleadings that Sears was authorized or dele- 
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gated with the duties and powers of managing the 
business and of drawing funds, and in generally con- 
ducting the business as the executive head, and was 
not charged with the duty of communicating any par- 
ticular act to any officer of the Cotton Gampany -iion 
the further reason that it appears by the pleadings and 
testimony in evidence, introduced by the plaintiff, that 
all of the acts, particularly the acts now spoken of, 
were performed by Sears in the discharge of his duties 
as manager of the business of the corporation, and 
under the laws that would constitute legal knowledge 
on behalf of the corporation, irrespective of the man- 
ner the particular acts were communicated or known 
personally to each or any of the corporate officers. 

THE COURT: 1 will overrule the objection. 

MR. PARKE;: Note an exception. 

A He did not. 

Q BY MR. COSGROVE: Did you know at any 
time between the first of November, 1920, and the Ist 
of May, 1921, that Mr. Sears was selling cotton which 
he had secured from the bank and for which he had 
given trust receipts, and was applying the proceeds 
from the sale to the satisfaction of indebtedness other 
than indebtedness upon the acceptances? 

MR. PARKE: May we have the same objection 
that has been heretofore stated, upon the ground and 
for those reasons, that it is incompetent, irrelevant, and 
immaterial ? 

THE COURT: Objection overniled. 

MR. PARKE: An exceptiengplease. 
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A I did not. 

O. BY MR. COSGROVE: If you had known in 
November, 1921, and following that time, that the 
money which Mr. Sears was using to defray the ex- 
penses of conducting the business of the California 
Cotton & Factorage Company was obtained from the 
sale of cotton for which the Citizens National Bank 
held trust receipts, would you have objected to his 
continuing the business of the Company? 

MR. PARKE: May we have the objection that it 
is incompetent, irrelevant, and immaterial, on the same 
grounds. 

ore COURT: The same ruling. 

MR. PARKE: Note an exception. 

A JI would not. 

=e BY MR. COSGROVE: If you had dnownan 
November, 1920, and thereafter, that the money Mr. 
Sears was using to defray the expenses in conducting 
the business of the California Cotton & Factorage 
Company was obtained from the sale of cotton for 
which the Citizens National Bank held trust receipts, 
would you have objected to his continuing in the po- 
sition as Secretary of the California Cotton & Fac- 
torage Company? 

MR. PARKE: May we have the same objection 
for the same reasons as stated? 

THE COURT: Did Mr. Hartke hold some other 
office except Secretary? 

MR. COSGROVE: Mr. Hartke was a director. 

THE COURT: I will overrule the objection. 
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MR. PARKE: Note an exception. 

A I would have.” 

I was a director of the Cotton Company. 

CRO$S EXAMINATION 

I took no active part in the affairs of the Cotton 
Company, except to attend directors’ meetings. I 
owned one share of stock in the Company, but did not 
pay cash for it. I won’t say definitely whether the 
one share was issued to me for my services or not. I 
never rendered a formal statement for services upon 
which was credited $100.00 for the one share of stock. I 
would not say as a fact that Mr. West paid for that 
one share of stock; I don’t know what the minds of the 
executive officers were at the time I was given this 
share, whether it was considered for legal services or 
not. JI am not certain as to that. Irrespective of who 
paid for the certificate, 1t was issued to me for the pur- 
pose that I might qualify as a director. I would not 
say that the share was given to me without considera- 
tion. I did all of the legal services of the company 
and the company would be indebted to me for them. 
If I had resigned as director I do not know whether 
I would have surrendered the one share of stock or 
not. I took no part in the affairs of the Cotton Com- 
pany other than attending directors’ meetings. I never 
talked over the administration of the Company’s af- 
fairs with Mr. Sears, and I do not know what ar- 
rangement was made between the Cotton Company and 
the bank as to the line of credit and the manner in 
which the money should be borrowed and _ secured, 
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(Trans. on former trial, p. 200 1. 1-3) but I did at the 
time know about it, having heard it discussed at di- 
Rectors’ meetings. 

Thereupon plaintiff offered in evidence as plaintiff’s 
exhibit 16, a certified copy of the resolution of the 
board of directors of the California Cotton and Fac- 
torage Company, authorizing the assignment to the 
plaintiff bank of any rights of the Cotton Company 
under the bond forming the issues in this case, and 
also there was offered in evidence as plaintiff’s exhibit 
17, the assignment by the California Cotton and Fac- 
torage Company of the rights and benefits accruing 
under the bond to the plaintiff herein. 

It 1s stipulated for purposes of this bill of exceptions 
that the assignment of the rights and benefits of the 
California Cotton and Factorage Company accruing 
under the bond to the plaintiff, sued upon herein by 
the California Cotton and Factorage Company, was 
in due and legal form and pursuant to resolution of the 
board of directors of the California Cotton and Fac- 
torage Company at a meeting regularly called therefor. 
The defendant, however, objected to the introduction 
of the “assignment” Plaintiff’s exhibit 17, upon the 
ground that it is incompetent, irrelevant and imma- 
terial, for the reason that the cause of action, if any 
existing, under the bond in favor of the California 
Cotton and lactorage Company is not such a cause of 
action as is subject to an assignment. The objection 
so made was overruled by the court and exception 
taken to such ruling by the defendant. 
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a witness for plaintiff, was re-called for cross examina- 
tion. 

I believe I read the letter of September 8, 1919, 
plaintiff’s exhibit 5, having seen it about the date it 
was written. I was familiar in a general way with 
arrangement made between the Cotton Company and 
the bank as to the handling of the Cotton Company’s 
business. My duties as manager in charge of the note 
department gave me general supervision thereof. In 
this department was handled notes receivable and bills 
receivable, and there were several tellers therein. It 
does not, however, regularly handly “outbound docu- 
ments”, that is, drafts drawn on outside parties, unless 
goods covered by the bill of lading attached to the 
draft belong to the note department. The bank main- 
tains a regular collection department for the purpose 
of handling outbound drafts, and a draft with bill of 
lading attached drawn on a third party outside the city 
would be handled through the collection department, 
so that in this case if the Cotton Company deposited 
a draft with bill of lading attached and did not get 
the O. K. of a vice president and it did not cover cot- 
ton belonging to the note department it would have 
gone to the collection department. I cannot say that I 
knew that the Cotton Company was selling cotton evi- 
denced by the cotton tickets surrendered and for which 
trust receipts were given. | made no inquiry as to what 
they were doing with the cotton. (Trans. p. 294, 1. 20- 
26—p. 295, |. 7.) 
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I knew that the Cotton Company was in the business 
of buying and selling cotton, and I gave the cotton 
tickets to the Cotton Company and accepted trust re- 
ceipts therefor, pursuant to the plan outlined by Mr. 
Sears in his letter to Mr. Waters, and pursuant to the 
instructions of Mr. Waters, the president of the bank. 
Mr. Waters told me that the Cotton Company was to 
fre Out the items on trust receipts and for me to 
Weceiye therefor outbound documents ‘that canfé in 
accordance with the terms of the trust receipts, (Trans. 
wae, |. 1-2.) and while he did not tell me, I natu- 
rally assumed that it was to enable the Cotton Com- 
pany to facilitate the handling of the cotton and the 
Sale thereof. 1 did know that they were selling the 
cotton covered by the trust receipts. During the first 
year of the Cotton Company’s business the bank might 
have handled as much as $300,000.00 in acceptances 
for the Cotton Company, and cotton tickets were at- 
tached to every acceptance that came to the bank. All 
of the cotton tickets attached to the 8/7 drafts which 
were unpaid at the time of Mr. Sears’ death were 
turned over to the Cotton Company and trust receipts 
taken therefor. Mr. Sears signed all of the trust re- 
ceipts. As | have previously stated, the draft would 
come into the collection department and Mr. Sears 
would call at the office and accept the draft and we 
would accept his trust receipt simultaneously, and then 
they would come over to the trust department. When 
they were accepted in the bank the acceptance was 
signed in the collection department. 1 never person- 
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ally detached any tickets from the acceptances and 
substituted a trust receipt. So far as I know, Mr. 
Norsworthy did not surrender any of the trust re- 
ceipts. Mr. Sears got the tickets. He had to call at 
the bank and sign the trust receipt, or a representative 
of the bank called at his office and he accepted it, and 
the trust receipt was signed and the tickets delivered 
to him. I never went to the Cotton Company with 
these acceptances or drafts personally. According to 
the instructions of our bank, they were delivered to 
Sears. A great many of the tickets were physically 
delivered to Mr. Sears right in the bank. No drafts 
came to the bank with trust receipts attached to them 
at the time they arrived, the tickets having been de- 
tached before they came. I am absolutely sure of that. 
All these transactions were handled under my personal 
supervision. I saw every draft when it came in and I 
passed on it. J am certain that the tickets were not 
surrendered before the draft came to my bank. The 
trust receipts are on a form gotten up by the Cotton 
Company it had them printed. 

The Cotton Company did not at any time ever de- 
liver to the note department in the bank a draft with 
a bill of lading attached covering any of the cotton 
covered by trust receipts which the bank held. I do 
not know where the Cotton Company deposited the out- 
bound documents covering the cotton covered by the 
trust receipts. I never went into that phase of the 
Cotton Company’s business, and I do not know where 
they were depositing their money from the sales of 
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cotton. I did, however, receive checks of the Cotton 
Company from time to time at the note department in 
payment of the acceptances of the Cotton Company 
which the bank held, and these checks were drawn on 
our own bank on the general checking account of the 
Cotton Company. 

“OQ And that manner of payment of the acceptances 
continued from the time the Cotton Companv began 
to do business, did it not, right up until the very last 
acceptance was paid? 

A I believe the California Cotton & Factorage 
Company would present a check there at the window 
to the teller and tell him what draft he wanted to take 
up, and the item was paid by his check, and the trust 
receipt surrendered, and no further question asked. 

Q Well, have you any doubt about that being the 
situation ? 

A | think that is the way it was handled 1n most 
cases. 

© Now I show you here a large number of drafts 
that were presented to the Court before, covering the 
period not only for the first fiscal year but also cover- 
ing a great many of the drafts that were paid during 
the second fiscal year. 

A Yes, it looks like they all have been marked paid 
by our note department. 

MR. COSGROVE: It is stipulated they were all— 

MR. PARKE: And will you stipulate they were all 
paid by checks drawn on the checking account? 
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MR. COSGROVE: No; I will stipulate that ail 
those checks were paid, and they appear to have been 
drawn as they recite. 

THE WITNESS: These are the paid acceptances, 
Mr. Cosgrove. 

MR. PARKE: Yes; running over beth years. aie 
it stipulated that those were all paid in checks drawn 
on the checking account? 

QO. BY MR. COSGROVE: Is there anything on 
those to indicate how they were paid, or in what man- 
ner they were paid, or when they were paid, or any- 
thing about it? 


A No. 
©@ Nothing on them to indicate that? 
Pe ING 


MR. PARKE;: Does the witness mean there is 
nothing to indicate when they were paid? Is there a 
date stamped? 

MR. COSGROVE: No, not when, but how. 

MR. PARKE: You asked him when. 

THE WITNESS: That item shows it was paid by 
our note department on a certain date, February 9, 
1921. Now as to how that was paid, whether by draft 
on San Francisco, by the California Cotton & Factor- 
age Company’s check, or an outbound document, | can’t 
say; but it was paid, and, as I have stated, in most 
instances, as I] remember, they were paid by checks 
drawn by the California Cotton & Factorage Company 
on the Citizens National Bank. 

MR. PARKE: i can get theapoekkeepe:— 
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MR. COSGROVE: I think that covers it; does it 
not? 

MR. PARKE:: Well, we have checked carefully, 
and every acceptance that was paid at the note depart- 
ment was paid by checks drawn on the general check- 
ing account by the California Cotton & Factorage 
Company. 

MR. COSGROVE: I would like to have you make 
that proof; J don't know whether it is a fact or not. 

OQ BY MR. PARKE: You have no independent 
recollection, as to each and every particular draft, how 
they were paid? 

™ No. 

© But your recollection is that most of them were 
paid by checks drawn on the checking account? 

™ Yes.” 

Thereupon the witness was shown an acceptance 
dated February 6, 1920, to which was originally at- 
tached twenty-five cotton tickets, and also trust receipts 
for the twenty-five cotton tickets, concerning which the 
witness testified: I understood that the Cotton Com- 
pany had to sell the cotton in order to get the “outbound 
documents” referred to in the trust receipt. 

“Q This says ‘The purpose being to secure delivery 
of the shipments and secure outbound documents there- 
for. You understood that the outbound documents 
could be secured only when the Cotton Company sold 


the cotton? 
A That is correct. Have it shipped to their order. 
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© Well, ‘which shall be returned to said Bank in 
cancellation of this receipt.’ What did you understand 
was to be returned to the Bank in cancellation of this 
receipt ? 

A Just what the trust receipt says. 

© Well, what does it say? You read it. 

A It says ‘Document described below, the purpose 
being to secure delivery of the shipments and to secure 
outbound documents therefor which shall be returned 
to said Bank in cancellation of this receipt.’ 

Q The outbound documents were to be returned to 
you? 

A Yes. 

© But at no time, Mr. Ivey, from September 1, 
1919, up until Mr. Sears’ death did they ever return to 
you any outbound documents, to your note department; 
iss that right? 

MR. COSGROVE: I object to the question as hav- 
ing been answered at least twice. 

MR. PARKE: Is it stipulated that he answered 
that yes? 

MR. COSGROVE: Yes, twice this afternoon. 

MR. PARKE;: All right. 

© And during all that period of time all of the ac- 
ceptances and trust receipts that you held were paid 
and discharged save and except eighty-seven by checks 
drawn in your favor on the general checking account? 

MR. COSGROVE: I object to that on the ground 
that he has also answered that at least twice. 

MR. PARKE;: All right; as long as we have no 
misunderstanding about it.” 
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I did not at any time request Mr. Sears to bring 
back any “outbound documents”. The only request I 
made was about ten days prior to his death, when | 
asked him to return the cotton tickets. 

“A I would like to have the opportunity of explain- 
me this*trust receipt and certificaté here, if I can, to 
make it plain. 

© Go ahead. 

A Now this is a demand draft. It has got a trust 
receipt attached on there. If the California Cotton 
& Factorage Company comes in at any time and pre- 
sents us a check in payment of one of these items be- 
fore it is due and wants to take it up we naturally 
accept the check without asking further questions. It 
is settled. It 1s a demand draft and we really haven't 
demanded payment of it.” 

Between the dates of November 19, 1920, and April 
25, 1921, there accumulated in the ncte department of 
our bank unpaid acceptances in the aggregate amount 
of $82,000.00, and we held trust receipts covering all 
of these acceptances. I did not at any time during the 
aforementioned period, except about ten days prior to 
Mr. Sears’ death, ever make any demand for the pay- 
ment of any of these acceptances or request the return 
of any cotton tickets. There was no arrangement 
made that I know of for depositing outbound drafts 
in the checking account. Mr. Sears was treated just 
like any other customer presenting an item there. I 
don’t know who it was deposited the “outbound drafts” 
of the Cotton Company. I never at any time checked 
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up with Mr. Sears, or any other officers of the Cot- 
ton Company, to ascertain whether or not it had any 
of the tickets covered by trust receipts held by the 
bank, for the reason that I had every confidence in the 
integrity of Mr. Sears, and I didn’t think it was neces- 
sary. When checks were presented at the note depart- 
ment of the bank for payment on acceptances, the 
amount so paid was applied on whatever acceptance 
the Cotton Company desired to take up. Mr. Nors- 
worthy, I think, brought a majority of the checks that 
were delivered to the note departments in payment of 
acceptances. As I have previously stated, I do not 
know whether they sold any cotton that was under 
our trust receipts. 

“Q Didn’t Mr. Sears tell you that the reasongie 
needed the tickets was in order that he might have 
them on hand and take cotton from various acceptances 
and sell it in different classes? 

A The trust receipt or agreement didn’t say any- 
thing— 

Q Just answer the question. 

A The trust receipt is the agreement it was taken 
out under— 

Q Iam asking you if Mr. Sears didn’t tell you that 
it was necessary in selling the cotton to sell it in 
grades, and that in making up a sale he might take 
cotton from four or five different acceptances? 

A He never told me that. 

© You knew that. 

A Why, naturally—” 


The Citizens National Bank of Los Angeles. 375 


(restimony of L. O. lyey.) 

Q. And you did not know that he was selling any 
of this cotton that you had trust receipts for? 

A. No, sir. 

I knew the Cotton Company was engaged in the 
business of buying and selling cotton, and I knew of 
no other business that it had. The bank kept no rec- 
ord of the cotton tickets for which trust receipts were 
accepted so as to enable the bank to identify the par- 
ticular cotton ticket. All we know is that we are en- 
titled to so many bales of cotton and the value of each 
ticket would depend upon the grade and weight of the 
cotton evidenced thereby. I can’t specify the cotton 
tickets that belong to the particular acceptances which 
are covered by any particular trust receipts. After 
Sears’ death the bank received back 385 tickets. The 
cotton covered by these tickets has been sold and the 
$14,000.00 realized therefrom is now held by the bank 
in the form of a cashier’s check. I do not know how 
any balance which the Cotton Company had on hand 
at the time of Mr. Sears’ death was applied. The Cot- 
ton Company owed the bank a considerable sum in ad- 
dition to the amount evidenced by the acceptances. 

I knew that the Cotton market was dropping. At 
the time I did talk to Mr. Sears shortly before his 
death, he said that he had all the cotton tickets that 
were coming to the bank; had them in his safe. He 
did not specify how many. The actual detaching of 
the cotton tickets from the drafts or acceptances and 
the substituting of trust receipts was done in the col- 
lection department, but pursuant to my instructions; 
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then after the draft was accepted by the Cotton Com- 
pany and paid by the bank it was transferred to the 
note department and it then came under my personal 
supervision. We were willing to accept a check of 
the Cotton Company for the amount of any acceptance 
in full discharge of both the acceptance and the trust 
receipt attached thereto. 

“Q And you were not interested in whether the 
Cotton Company actually brought you back the out- 
bound document or the money covering the acceptance, 
were you? 

A If he brought us the money before the outbound 
document, naturally it was settled as far as we were 
concerned. 

Q Well, it didn’t make any difference to you which 
he brought you? 

A Well, either one is money, and money is the con- 
sideration for the cancellation of a debt.” 

It was thereupon stipulated that the “outbound doc- 
uments” marked as plaintiff's exhibit 8, representing 
cotton sold by the Cotton Company and for which ac- 
ceptances were deposited in the general checking ac- 
count is typical of all the outbound documents. 

“MR. PARKE: Yes. And will you stipulate that 
outbound documents covering all of the 1,091 tickets 
represented by these trust receipts were covered by bills 
of lading deposited as outbound documents? 

MR. COSGROVE: I do not know, and have not 
been able to ascertain; but if you say that is the fact 


and can— 
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MR. PARKE: Mr. Farrar, our auditor, will testify 
that he has checked each and every single cotton ticket 
which is missing and which is covered by these trust 
receipts and that they were deposited in the checking 
account in evidence by outbound drafts. 

MR. COSGROVE: All right; we will accept that 
stipulation. That is what we allege in the complaint. 

MR. PARKE: And I take it it is stipulated that 
all outbound drafts were paid by the party on whom 
they were drawn. 

MR. COSGROVE: I have stipulated that at your 
request during your examination. You mean paid by 
the drawee?”’ 

MR. PARKE: Yes, so that the bank lost nothing. 

MR. COSGROVE: We think they lost all this 
money; but we will argue that later. 

Thereupon the plaintiff rested its case. 

Whereupon the defendant presented motion for a 
nonsuit, as follows: 

“MR. PARKE: May I inquire the practice of the 
Court? I understand the rules differ in different juris- 
dictions, some Federal Judges holding that on a motion 
for a nonsuit the matter is submitted without the privi- 
lege of presenting a defense. | 

mae COURT: No. 

MR. PARKE: That rule does not obtain. At this 
time, then, if you Honor please, on behalf of the de- 
fendant, Maryland Casualty Company we move for the 
entry of a nonsuit on the ground that no evidence has 
been introduced which would sustain any finding of 
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this Court that the California Cotton & Factorage 
Company sustained any loss, within the meaning of 
the bond sted upon, by reason of any acts of Sears 
committed by him within the scope of his duties as 
secretary, it appearing affirmatively from the testi- 
mony introduced by the plaintiff that all moneys re- 
ceived by Sears and which came into his hands in trust 
from his employer the California Cotton & Factorage 
Company have been fully accounted for and applied 
in the use and business of the California Cotton & 
Factorage Company save and except as to the alleged 
overdrafts in favor of Sears personally, and as to 
those items there is no evidence that the withdrawals 
by Sears, if any, in excess of the salary due him, were 
made with any fraudulent intent or in violation of any 
of the provisions of the bond. 

We move for nonsuit upon the further ground that 
no evidence has been introduced by the plaintiff show- 
ing the value of the security or securities, to wit, the 
cotton tickets, which are alleged to have been con- 
verted and the proceeds misappropriated or else misap- 
plied by J. B. Sears while in the performance of his 
duties as secretary of the Cotton Company, the liability 
in this case, if any, being predicated upon the failure to 
return the cotton tickets rather than upon the face 
value of the acceptances. 

We move for nonsuit upon the further ground that 
it appears that the losses, if any were sustained by the 
California Cotton & Factorage Company by any acts 
of J. B. Sears, were by reason of acts performed by 
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him in the exercise of his duties as general manager 
and not as secretary of the Cotton Company and are 
not covered by the bond sued upon herein. 

We move for nonsuit upon the further ground that 
it affirmatively appears from the testimony introduced 
in evidence that the California Cotton & Factorage 
Company failed to comply with the conditions prece- 
dent in its application, which conditions were neces- 
sary to be fulfilled before it could sue upon the bond, 
im this, that it failed to have the books, accounts, 
stocks and securities inspected, audited and approved 
eachmonth by T. J. West, treasurer of the. Cotton 
Company. 

I do not want to argue the motion, because it in- 
volves the merits or gist of the action. 

Ore COURT: Of course I will Near you on the 
propositions which you have raised in your motion, but 
I think you had better introduce all your testimony 
and argue the motion at the conclusion. At this time 
the motion will be denied.” 


T. J WEST, 


a witness called on behalf of defendant, testified as 
follows: 

At the time the Cotton Company was incorporated 
I paid in the total $50,000.00 capital invested and had 
issued to me 496 shares of the capital stock. 

“OQ Do you still have that stock? 

MR. COSGROVE: We object to that question, if 
the Court please, on the ground that it 1s incompetent, 
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irrelevant and immaterial and has no tendency to 
prove any of the issues in this case.” 

We object further to the question as calling for the 
conclusion of the witness. He should be compelled in 
this conection to recite the facts. 

THE COURT: As to whether he has the stock— 
the physical possession of 1t—you may answer; that is, 
whether he has in his possession the certificates of 
stock. 

“A J haven’t got the first certificates that- were is- 
sued to me.” 

The first certificates which were issued to me were 
sent in to the Secretary of the Company for transfer. 

OQ BY THE COURT: What did you do with the 
stock when you parted with it? 

Sold it to Sears. 

BY MR. PARKE: To J. B. Sears: 

Yes: 

How many Shares? 

496. 

And when did you sell the stock to Mr. Sears? 
In the latter part of August, 1922. 

And what, if anything, did you then do with the 
original certificates issued to you? 

A Sent them in to the secretary to be transferred.” 


O FO FO PO 


Thereupon the witness was shown a book which it 
was stipulated is the stock certificate book of the Cali- 
fornia Cotton and Factorage Company. The witness 
testified he did not personally see the certificates made 
out. New certificates were issued to J. B. Sears for 
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496 shares. Whereupon it was stipulated that the origi- 
nal certificates so issued to J. B. Sears were introduced 
meevidence in a prior trial of this actiohand laver 
withdrawn and copies substituted, and thereafter and 
after the conclusion of this trial said original certifi- 
cates were again filed with the Clerk and made a part 
of the records of this case. It was further stipulated 
imat for purposes of action of this trial that copies 
of the said certificates might be used. Thereupon the 
witness further testified: 

The original certificates issued to J. B. Sears are in 
the office of my attorney, Mr. Ward Chapman. 

“Q Now you said it was along about August that 
you sold out to him? 

fe ii the latter part of Aweust, 1920.” 

I attended one directors’ meeting of the California 
Cotton & Factorage Company after the date when I 
sold my stock to Mr. Sears. That meeting was in the 
spring of 1921; being the meeting of September 1, 
1921. That is the only meeting I attended after I 
sold my stock in the Company. 

Whereupon the minute book of the California Cotton 
& Factorage Company was introduced in evidence and 
marked as defendants Exhibit A. It is stipulated that 
the meeting of September 1, 1921, was called for the 
purpose of passing resolution authorizing the assign- 
ment to the plaintiff of the cause of action sued upon 
herein. 

Prior to that meeting I had a conversation with 
Mr. Cosgrove, one of the attorneys for the plaintiff. 
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I told him I did not think I could sit legally in the 
meeting; that I had sold my stock. He said they had 
not replaced me and that I showed as a director and it 
would not created any liability, and it would be a 
courtesy for me to serve, and I did so. 

I did not at any time make any check of the written 
statements which were prepared by Mr. Norsworthy, 
with the books of the Company. I did receive and ex- 
amine, however, a statement showing the transactions 
of the Cotton Company’s business for the first year, but 
I do not now recall its contents. 

The application made by the Cotton Comnanv to the 
defendant herein for the bonds sued upon was signed 
by me, and that portion which was written in ink is 
in my handwriting. I don’t remember whether I ever 
saw a trial balance book of the Cotton Company or 
not. I never made any check of the trial balance book. 

CROSS EXAMINATION 

I signed the certified copy of the resolution of the 
Board of Directors of the Cotton Company providing 
for the transfer to the plaintiff bank of the rights 
under the bond sued upon herein. J] was elected 
Treasurer of the Cotton Company at the first meeting 
of its board of directors. I never handed in a written 
resignation as a director or as treasurer. I was a 
director of the corporation. At the time I sold my 
stock to Sears about the last of August, 1920, there 
was one share of stock left in my name. We had no 
particular arrangement about it; in fact, nothing was 
said. Sears gave me a note in payment for the stock 
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which I sold to him. The note didn’t come along, 
however, until in December, 1920. The reason [| dis- 
posed of my stock was because I had more than I 
could attend to and Mr. Sears and Mr. McDevitt 
wished to continue the business, and I gave them a 
chance to work it out. The prospects were bright and 
they had a good start. 

Thereupon there was exhibited to the witness and 
introduced as plaintiff's Exhibit 18 the promissory 
note dated December 1, 1920, which said exhibit is in 
words and figures as follows, to-wit: 


PeArwieins Exaibr? NOs 


“$49,600.00 
ios, Am@eles, Calit., Decemler dst, 1920. 
As hereinafter provided, after date for value re- 
ceived, I promise to pay to the order of J. B. Sears at 
Los Angeles, California, 
APORGY NINE THOUSAND SLX HUNDRED 
DOLLARS 
with interest thereon at the rate of 7 per annum from 
date until paid, payable annually, and ten per cent 
additional on amount of principal and interest for 
attorney’s fees if placed in the hands of an attorney 
for collection, or suit, which said $49,600. is due and 
payable as follows: 
$10,000.00 on the Ist day of April, 1921, 
10,000.00 one year after date, or December Ist, 1921, 
10,000.00 two years aiter date, or December Ist, 1922, 
10,000.00 three years after date, or December Ist, 1923, 
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9,600.00 four years after date, or December Ist, 1924 

In event said payments or any of them, are not paid 
at maturity as above specified, then and in such event 
the owner and holder of this note shall have the priv- 
ilege of declaring said note due and payable, and it 
shall then become due and payable. 

This note is secured by a pledge of the following 
Seciimvies!: 

496 Shares of the capital stock of the California 
Cotton & Factorage Company. 

And in the event of the nonpayment of this note or 
any instalment thereof, at. maturity, the said J. B. 
Sears, or owner and holder of said note, is hereby 
authorized to endorse, transfer, hypothecate, sell or 
convey said collaterals, or any collaterals substituted 
for any part thereof, or added to, or any part thereof 
or cause the same to be done at public or private sale, 
with or without notice or demand of any sort at such 
place and on such terms as the said J. B. Sears, or 
owner and holder of said note, may deem best, and 
the said J. B. Sears, or owner and holder of said note 
is authorized to purchase such collaterals when sold 
for their own protection, and the proceeds of such sale, 
transfer or hypothecation shall he applied to the pay- 
ment of this note together with al! damages, interest, 
cost and charges, due or incurred, by reason Gigi 
nonpayment when due, or in the execution cf this 
power. 

The surplus, if any, after the payment oz this note, 
and any and all other indebtedness due by the under- 


The Citizens National Bank of Los Angeles. 385 


(testimony of T. J. West.) 
signed occasioned by the premises to the said J. B. 
Sears, or owner and holder of this note, together with 
all costs as above stated, shall be paid to the maker 
of this note. If the proceeds of such collection or sale 
shall not be sufficient to pay this note, cost, and all 
other indebtedness, the maker agrees on demand to 
make good any deficit. 
(Signed) T. W. MC DEVIPT. 

(U. S. Rev. Stamps $9.05 cancelled). 

(Endorsed on back thereof:) Pay to the order of 
a J. West Company, Calexico, Cal. 

(Signed) J. B. SEARS.” 


Thereupon there was exhibited to the witness and 
introduced in evidence as plaintiff’s exhibit 19, the fol- 
lowing agreenient: 


MEMORANDUM 


This is to certify that, that certain note in the prin- 
cipal sum of $49,600, dated December 1, 1920, signed 
by T. W. McDevitt, in favor of J. B. Sears, with in- 
terest at the rate of 7% per annum, payable in four 
installments of $10,000 each April 1, 1921, December 
1, 1921, December 1, 1922 and December 1, 1923, re- 
spectively, and $9,600 on December 1, 1924, has been 
and is fully paid, satisfied and hereby cancelled, and 
acknowledged to be of no force and effect, and the said 
T. W. McDevitt is hereby relieved of all responsibility 
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and liability for the payment of said principal or in- 
terest thereon or any part thereof. 

It is understood, however, that said note will be 
forthwith delivered to C. H. Hartke and Ward Chap- 
man, attorneys for the defendants in the case of 
Macdiarmid etc. vs. McDevitt et al, #112970, now 
pending in the Superior Court of Los Angeles County, 
as trustees. Said note shall be marked paid by the 
payee and held by said trustees to be used as evidence, 
if necessary, in the aforesaid case, and shall there- 
after be delivered to said T. W. McDevitt paid and 
cancelled and acknowledged to be of no force and 
effect, as aforesaid. 

Said T. W. McDevitt agrees in every way to co- 
operate with the other defendants in the above-en- 
titled case to properly present and maintain the de- 
fense of same, both by way of answer and in the trial 
thereof. 

It is further understood and agreed that the note 
heretofore executed by the McDevitt Cotton Company 
in favor of the California Cotton & Factorage Com- 
pany, under date of April 6, 1920, in the principal 
sum of $32,437.29 shall be delivered and transferred 
to T. J. West Company. 

It is also understood that no action at law shall at 
any time be instituted against T. W. McDevitt, per- 
sonally or as a stockholder of the McDevitt Cotton 
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Company, for the payment of the principal of the fore- 
going note or any part thereof. 
T. J. WAST COMPANY. 
BY T. J. West, Treas. 
Yamuary 4, 1923. 
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(The last paragraph and the signature of “T. J. 
West, Treas.” thereto are upon the original of said 
Exhibit 19 stricken out Ly ink lines drawn through the 


saine. ) 


For the 496 shares of stock, Mr. Sears delivered to 
me the note of T. W .McDevitt for $49,600 and I 
received it subsequent to December 1, 1920. I ob- 
serve that it was endorsed to the order of T. J. 
West Co. of Calexico. The stock which I sold to 
him stood in the name of T. J. West. Sears did 
not tell me what the consideration from him to 
McDevitt was for this note. I observed the pro- 
vision in the note that it was secured by a pledge 
of 496 shares of the stock of the Company, and I 
knew that McDevitt only had one share. I knew 
that McDevitt did not have 496 shares of stock 
in the Company, and I knew that the 496 shares 
rererred {© in the note was held by me pfior 
to the sale thereof to Sears. I talked to Sears about 
the matter and he asked me if I would take his note 
or McDevitt’s note, and I told him it made no 
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difference to me. When I received the note, plain- 
tiff’s Exhibit 18, I did not receive the 496 shares of 
stock. I know I got the 496 shares of stock sent 
to me before the note. The note came afterwards. 
The 496 shares of stock were sent to me through 
the mail and the note came to me later. The 496 
shares of stock that was mailed to me was made 
out in Sears’ name, being the stock issued when I 
surrendered my 496 shares. At the time I received 
the note I had the 496 shares made out in Sears’ 
name. I understood that the 496 shares of stock 
I had or received was the 496 shares that was un- 
derstood to be pledged as provided in the note of 
December 1, 1921. The 496 shares were in the 
name of T. J. West tntil the transfer to ) 3m 
Sears. I understood that the note was secured by 
the 496 shares of stock that I then had in my pos- 
session, and at the time when McDevitt made out 
the note and delivered it to Sears, and before 
Sears endorsed it and delivered it to me, the 496 
shares mentioned in the note were in my safe and 
had been there ever since they were transferred. 
The six certificates for 496 shares that were made 
out in the name of J. B. Sears some time in the fall 
or early winter of 1920, were sent down to me 
pursuant to my arrangement with Sears. When I 
sold the stock to Sears I required that he surrender 
that stock made out in his name back to me as 
security, endorsed in blank, and the stock which he 
surrendered to me was endorsed in blank. Sears 


never paid me anything on account of the note. 
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1 Sesianity had wo business with Shepard & 
Gluck of New Orleans. | knew who they were, and 
L kmew the Cotton Company had business dealings 
mth them, amd I knew at the time I talked with 
Sears about the transfer of my stock into Sears’ 
ame and the endorsement of it by Sears im blank, 
that Shepard & Gluck bad a claim against the 
Cotten Company in the sum of about $27,000.00. 
Hartke was secretary in the Fall of 1920. I recall 
im the fall of 1920 gomg to Mr. Hartke. and saving 
to fim. “Whar ts the last date that my name ap- 
pears as a director of the California Cotton & Fac- 
torage Company.” He looked it up and told me 
what date it wes. It was prior to May 24. 1921. and 
if was agreed that the stock certificates should bear 
- the date Mav 24. the ending of the business year. 

“QO Now when was it that vow talked to Mr. 
| Hartke about thrs matter of the last time that 
| your mame appeared as a director: 

A Right aiter we made the sale. 

OQ Now was it not along about the first of De- 

cember - 

A No 6&1. 

QO You think nm was along in August: 

A No sir. That stock was transferred between 
the ist and 9th of September. and this note came on 

to me— 

QO I am not asking vou anything about that now; 

I am asking vou what was the date of your comver- 

sation with Mr. Hartke about the last tume vour name 
appeared as a director. 
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A It was between August 25 and September 9. 

© You then instructed Mr. Hartke to have the 
certificates of stock made out in Sears name, did you 
not 

A ~ Yes*sir. 

Q And you told him to have them dated back to 
May 24; is that correct? 


A “Nessim: 

Q And they did date them back to May 24, did 
they not? 

A Yes snr. 


Q But, as you now recollect, that incident took 
place along between the 25th of August and the Ist 
of September, 1920? 

i Ves cir’ 

At the time I received the note for $49,600.00, en- 
dorsed by Sears, I did not have any conversation 
with McDevitt about it. The only conversation I 
had regarding the note was whether I would take 
Sears’ note or McDevitt’s note, or Sears’ note en- 
dorsed by Mr. McDevitt. We talked that over and 
I said it didn’t make any difference to me, whatever 
the understanding was between them with regard to 
the ownership of the stock I do not know. I did have 
a conversation with McDevitt along about January, 
1923, at which time the matter was discussed with 
Mr. Hartke and Mr. McDevitt. At that time I had 
gotten into some difficulties. 


There was exhibited to the witness the document, 
plaintiff's Exhibit No. 19, and the witness testified 
concerning it as follows: 
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The instrument was prepared in Mr. Hartke’s office 
aiter a conference between myself, Mr. Hartke and 
Mr. McDevitt. It was signed in the office of Mr. 
Ward Chapman, my attorney, and he drew the lines 
through my name the day | signed it. The paper 
was given to me by Mr. Hartke and my recollection 
is he walked from his office over to Mr, Chapman’s 
office with me, and | think each of us had a copy of 
the document. 


© Or two or three copies of it. Didn’t you at that 
time discuss this stock transaction between you and 
Sears—I mean, by that time, didn’t you, in Hartke’s 
office, in the presence of Hartke and McDevitt, on 
or about January 4, 1923, discuss with those two gen- 
tlemen this stock transaction with Sears and the 
giving of this note by McDevitt to Sears and its en- 
dorsement to you? 

A No, we didn’t discuss that. 

© All right. Now you don't need to say anything 
more; you have answered that question. If you didn’t 
discuss that how do you account for writing into this 
memorandum at that time a reference to that instru- 
ment? 

MR. PARKE: [If your Honor please, we object to 
it upon the ground that it does not appear that this 
witness prepared this memorandum. It was prepared 
by Mr. Hartke. 

A Hartke did the preparing; | didn’t do it. 

Q BY MR. COSGROVE: Did you know what 


was in it? 
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m aes 
Q You were familiar with its contents, were you 


A “Wread it. 

Q Well, if you didn’t discuss at that time any ref- 
erence to this $49,600 note did you make any state- 
ment to Mr. Hartke and Mr. McDevitt after reading 
it respecting the insertion of a reference to that $49,600 
note? 

A Well, we talked about the $49,600 note, but we 
didn’t talk about the sale of the stock. 

Mr. McDevitt took the stand that he did not feel 
liable for that note and was willing to give me a note 
that he did feel liable for. J talked the matter over 
with my attorney, Mr. Chapman, and he thought at 
first we might agree, but then in view of the fact that 
there was an intention of a suit being filed against me 
by Shepard & Gluck on stockholders’ liability that I 
should retain that note to show what I sold that stock 
for. That is what my attorney told me. He also told 
me that the Shepard & Gluck of New Orleans had 
threatened suit against me on a stockholders’ liability. 

Whereupon the document, plaintiff’s Exhibit No. 19, 
was offered in evidence to which objections were made 
as follows: 

“MR. PARKE: We renew our objections, your 
Honor, it not being a document prepared by this wit- 
ness, never executed and delivered. The conversations 
he had or instructions that he gave I think are perti- 
nent, but what somebody wrote out, it seems to me, 
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unless it 1s officially signed and delivered, would not be 
binding. 

THE COURT: It may be received for whatever it 
may be worth. 

mex PARKE: Exception.” 

It was thereupon stipulated that an action was there- 
tofore brought by an assignee of Shepard & Gluck of 
New Orleans against the stockholders of the California 
Cotton & Factorage Company, being action No. 112970. 

RE-DIRECT EXAMINATION. 

It was my intention to liquidate and close up the 
Cotton Company’s business at the end of the first year 
because I was 265 miles away from Los Angeles and 
had my hands full. Sears begged me not to do so. 
At that time while Shepard & Gluck had a claim for 
$27,000.00 against the Cotton Company, they also had 
$17,000.00 of the Cotton Company’s money on their 
accounts, so that the difference between the two busi- 
ness concerns was really nothing. I could have liqui- 
dated the affairs of the Cotton Company and had the 
Pauley note and the McDevitt Cotton Company note 
and still had forty or fifty cents on the dollar with a 
hundred bales of cotton. I never received a certificate 
for one share of stock after I sold my 496 shares to 
Sears. 

Whereupon the stock certificate book of the Cali- 
fornia Cotton & Factorage Company, showing the 
cancellations of the certificates of stock originally issued 
to T. J. West and the issuance of the certificates to 
J. B. Sears was offered in evidence, to which objections 


were made as follows: 
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“MR. COSGROVE: We object to the introduction 
of the instrument on the ground that it discloses can- 
cellations upon its face, alterations upon its face, and 
that no explanation has been made by the party prof- 
fering the document of the alterations. 

MR. PARKE: We promise the Court to—Mr. 
Norsworthy was present when the change in the issu- 
ance of these last certificates was made. 

THE COURT: Subject to a further showing of 
the circumstance, it will be admitted. 

The matter of giving me either McDevitt’s note or 
Sears’ note was discussed by Mr. Sears in the latter 
part of August, 1920. I told him he could make out 
the note and send it along to me when he got ready— 
transfer the stock and send it down. Sears and Mc- 
Devitt were to transfer the stock and send it down 
and then settle the agreement between themselves and 
send me one note or the other. My conversation was 
not with Mr. McDevitt but with Mr. Sears. Sears said 
he and McDevitt wanted to continue the cotton busi- 
ness and that he and McDevitt had been talking about 
it and they were making some agreement between them- 
selves and Sears stated he would either send me his 
note or McDevitt’s note to him endorsed by him to 
me. I told him it made no difference to me and that 
they could, when they made their final agreement, send 
the note along. I then returned to Calexico. At that 
time the original certificates of stock were in my safe 
at Calexico and after I reached there I endorsed the 
certificates in blank and mailed them in either to J. B. 
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Sears or the California Cotton & Factorage Company to 
be transferred. 

“Q And how long after you sent in your certifi- 
cates endorsed in blank for transfer was it that the 
new certificates made out in the name of J. B. Sears 
were sent down to you? 

> im the first part of September. 

MR. COSGROVE: That is not responsive. 

® BY MR. PARKE: No; how long between the 
two dates? 

A Two weeks. 

© And you have retained the certificates made out 
in Sears name and which were mailed to you ever since, 
have you? 

Peeves sir.” 

I was satisfied to have the note made out T. J. West 
Company. 

QO Now just state to the Court if any conversation 
was had by you with anybody regarding the date 
which should be filled in the certificates that were to be 
issued to Sears? 

A Yes, I did. 

© Who did you talk to? 

A Well, I had made the sale on the basis of ending 
the business April 30. 

MR. COSGROVE: We move to strike that out as 
not responsive and a conclusion. 

QO BY MR. PARKE: Well, who did you talk to? 

A Mir, Sears. 

© State what you said to him? 
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A And I wanted to be relieved of any responsibility 
for the incoming season’s business. I wanted to with- 
draw from my responsibility. And we agreed then— 

QO No, just what was said. Do you mean by 
“agreed” that it was stated? 

A It was stated that we would transfer the stock 
back then to the end of the business year, and es 
marked that ‘We can’t transfer it farther back tia 
where ] appeared in a meeting of the board of di- 
rectors. So we then went to Hartke and found that 
it could be transferred as of May 24. \WVe would have 
transferred it April 30 if we could, at the end of the 
business year. And then it was done.” 


RE-CROSS EXAMINATION 


During the last of August or first of September 
when the discussion was had regarding the surrender 
of my certificates and the issuance of new certificates 
to Sears nothing was said about who was secretary or 
who should sign the certificates. I knew that Sears had 
been secretary of the corporation from its inception, 
but that he went away for a while and while he was 
gone Mr. Hartke acted as secretary, but I didn’t know 
that when Sears returned he was again reinstated in 
the position of secretary. Mr. Hartke was secretary 
at the time I sold out. 

Whereupon the defendant offered in evidence as de- 
fendant’s Exhibit A all the minutes of the California 
Cotton & Factorage Company and it was stipulated 
that the following are the only parts desired to be pre- 
sented for purposes of this bill of exceptions, to-wit: 


The Citizens National Bank of Los Angeles. 397 


(Testimony of T. J. West.) 
mu UTES OF SPECIAL MEETING OF BOARD 
On DINE CTORsS. 


A special meeting of the Board of Directors of the 
California Cotton & Factorage Company was held at 
No. 938 Merchants Natinal Bank Building, Los An- 
geles, California, on the 9th day of September, 1920, 
at 2 o’clock P. M., at which meeting the following di- 
meerons were present: 

T. W. McDevitt, president; John P. Conduit, vice 
Mrestdent; T. J. West, treasurer, C. H. Hartke, secre- 
tary, and J. B. Sears, constituting all the members 
of the board of directors, and being the subscribers for 
all of the capital stock of said corporation, each mem- 
ber of said board having first signed a waiver of notice 
of this special meeting. 

T. W. McDevitt, president of said corporation, as 
such, presided at said special meeting. 

The minutes of the previous meeting were read and 
approved. 

C. H. Hartke, the secretary of said company, ten- 
dered his resignation as such secretary, with the re- 
quest that same be accepted immediately. After dis- 
cussion and consideration of same, upon motion, duly 
made by John P. Conduit and seconded by T. J. West, 
the following resolution was adopted: 

RESOLVED that the resignation of C. H. 
Hartke as secretary be, and ts hereby, accepted, to 
take effect this date. 

Upon motion, duly made by C. H. Hartke and sec- 
onded by T. J. West, the following resolution was un- 
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animously adopted by the affirmative vote of all L of the 
directors of said company: 

RESOLVED that J. B. Sears be, and is hereby, 
appointed as secretary of said corporation, to fill 
the vacancy caused by the resignation of C. H. 
Hartke. 

John P. Conduit, the vice president of said company, 
then tendered his resignation as vice president of said 
company, with the request that same be accepted to 
take effect immediately. After discussion and consid- 
eration of same, and upon motion duly made by T. J. 
West and seconded by J. B. Sears, the following resolu- 
tion was unanimously adopted by the affirmative vote 
of all of the directors of said company: 

RESOLVED that C. H. Hartke be, andaiim 
hereby, appointed as vice president of said cor- 
poration, to fill the vacancy caused by the resigna- 
tion of J. P. Conduit, and that said C. H. Hartke, 
in the capacity of said vice president and attorney 
for said corporation, be paid the sum of $50.00 
per month for his ordinary services. 

There being no further business, on motion, duly 
made and seconded, the meeting was regularly ad- 
journed. 

C. H. Haske 
Secretary. 


Approved: 


President. 
(No meetings of directors or stockholders were held 
between May 20, 1920 and September 9, 1920.) 
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MINUTES OF SPECIAL MEETING OF BOARD 
OF DEECTORS. 

Pursuant to resolution passed by the stockholders at 
a special meeting held at 10 o'clock A. M., May 20, 
1920, at the office of said corporation, the Board of 
Directors met in special meeting at the office and 
principal place of business of said company, at 938 
Merchants National Bank Building, Los Angeles, Cali- 
fornia, each director having heretofore signed a waiver 
of notice of said meeting. The meeting being called 
to order by President T. W. McDevitt, Directors John 
mmecondut, TI. J. West, J. B. Sears and C. H. Hartke 
answered present, being all of the members of said 
Board. 

The Secretary then presented the waiver of notice 
heretofore signed by each of the directors. There 
being no objection, it was ordered to be entered in the 
minutes. The following is a copy thereof: 


WAIVER OF NOTICE OF SPECIAL MEET- 
ING OF DIRECTORS: 


We, the undersigned, directors of the California 
Cotton & Factorage Company, a corporation of 
the State of California, do hereby certify that we 
separately and severally waive notice of the time, 
place and purposes of the special meeting of the 
Board of Directors to be held in the City of Los 
Angeles, California, on the 20th day of May, 
1920, at 4:00 o’clock P.M. at the office of the 
Company, 938 Merchants National Bank Building, 
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Los Angeles, California, and we hereby consent 
that the same be held at the above named time 
and place and we do further consent to the trans- 
action of any and all business that may come be- 
fore the meeting. 
Dated this the 20th day of May, 1920. 

T. W. McDevitt 

John P, Condit 

Tl. J. West 

J. B. Seats 

C. H. Hartke 


The attention of the board was then called by the 
President to the purposes for which the meeting was 
held, namely, considering and acting upon the resigna- 
tion of J. B. Sears as Secretary, and considering and 
authorizing the application to the Commissioner of 
Corporations for permission to issue the capital stock 
of said company. 

J. B. Sears, the Secretary of said Company, ten- 
dered his resignation as Secretary of said company, 
with the request that the same be accepted and that 
he be not deprived of any of the powers heretofore 
granted him by the by-laws as the executive officer of 
said corporation. After discussion and consideration 
of the same, and upon motion, duly made by T. J. 
West and seconded by John P. Conduit, the following 
resolution was duly adopted by the unanimous afhrma- 
tive vote: 

Resolved that the resignation of J. B. Sears as 
Secretary of said corporation be, and is hereby, 
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accepted: that he be reafined as the Manager of 
said corporation, at a salary of $5000.00 per an- 
num; that he 1s hereby authorized, and 1s, to re- 
tain all the powers and privileges heretofore 
granted to him under the by-laws to execute all 
proper instruments for and on behalf of the com- 
pany, to sign the name of this company to checks, 
drafts, bills of exchange, receipts, acceptances and 
acquittances, and to indorse his name on checks, 
drafts, bills of exchange, notes, and other evi- 
dences of indebtedness which shall be valid and 
binding upon the corporation without the previous 
authorization or subsequent ratification of any of 
the officers thereof. 

Upon motion, duly made by John P. Conduit and 
seconded by T. J. West, the following resolution was 
unanimously adopted by the affirmative vote of all the 
directors of said: company. 

RESOLVED that C. H. Hartke te, amd is 
hereby, appointed as Secretary of said corporation 
to fill the vacancy caused by the resignation of 
Ja. Sears. 

Said ofmiee as Secretary was accepted by C..H. 
Hartke, who immediately entered upon the duties 
thereof. 

Upon motion, duly made by T. J. West and seconded 
by John P. Conduit, the following resolution was 
adopted: 

RESOLVED that C. H. Hartke, attorney for 
the corporation, be and is hereby authorized and 
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directed to prepare and file with the Commissioner 
of Corporations an application for this corpora- 
tion to issue $450,000.00 of its capital stock, in 
shares of $100.00 each, par value to the directors 
of the corporation, in the following manner: 
NAME. No. SHARES AMOUIGe 


T. W. McDevitt 900 $90,000.00 
John P. Conduit 900 90,000.00 
DT. J. West 900 90,000.00 
J. B Sears 900 90,000.00 
C. H. Hartke 900 90,000.00 


There being no further business, on motion, duly 
made and seconded, the meeting was regularly ad- 
journed. 

C. HH. Harte 
Secretary. 


JAMES F. NORSWORTRY, 


a witness on behalf of the defendant, being first duly 
sworn, testified as follows: 

My home is in Sulphur, Oklahoma. I entered the 
employ of the Cotton Company in November, 1919, 
and continued in its employ until Mr. Sears’ death 
I was bookkeeper for the Company. Prior to my 
connection with the Cotton Company I was in the 
cotton seed oil and cotton ginning business. I have 
had experience as a cotton broker ever since 1900 in 
Texas buying and selling cotton. I worked for the 
Planters Cotton Oil Company in Texas. I had known 
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Mr. Sears since 1903 while he was in Texas. He 
was employed by the George H. McFadden Cotton 
meeney ever sitice hc was a hare footed boy. He 
was practically raised in that office. I am familiar 
with the manner in which the McFadden Cotton Com- 
pany conducted its business. When I came to work 
for the Cotton Company Mr. Sears instructed me to 
-put in the same system that McFadden has and so 
we ordered the check stub registers and other books 
and ledgers. We kept a stock book wherein we en- 
tered the cotton when we purchased it and also memo- 
randum of the sales of cotton giving the invoice num- 
ber, from whom purchased, number of the bale, weight 
of the bale, class of the bale—that is, it was graded— 
put into classes. It was a bale book or stock book 
and it showed our stock on hand. I have examined 
all the books here in Court and that book is not here. 
It was kept, however, during the whole period the 
Company was in operation. I remained in the Cot- 
ton Company’s office until about the 15th or 17th of 
May, 1921, on which date the books were all turned 
over to Mr. Bailey. I showed him all the books, where 
iiey were im the safe, and gave him the key. The 
bale book was in the safe at that time. After that 
I had nothing to do with the custody of the books. 
I also had a monthly trial balance book. It was in 
the office at the time the books were turned over to 
Mr. Bailey. In the trial balance book were also en- 
tered the control accounts of the ledger, debits and 
eredits, each month. These were exactly like the 
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monthly statements which have been testified to. The 
trial balance book covered the whole period of time 
that the Cotton Company was in business, the last 
trial balance having been entered on March 31, 1921. 
We also kept a check stub book or check register book 
in which was entered all checks. We also kept a 
ledger system and a journal; also a “cotton sales” 
book and a “cotton bought” book. We also kept a 
record of the indebtedness of the Cotton Company 
to the Citizens National Bank. It was kept under the 
account designated as “Acceptances Citizens National 
Bank of Los Angeles’. In the stock or bale book was 
entered a record of the trust receipts, the numbers, 
the acceptance number would be put in. In the stock 
or bale book was entered “the number of the buyer’s 
invoice; and when we would sell the cotton we would 
then put the sale number in the same book. We 
would put the number of the bale of cotton, the 
ticket number, the weight of the cotton, and the cost 
of the cotton. Then when the classer would classify 
his list of cotton he would put in his book his class. 
When we would sell the cotton, under the head ‘Re- 
marks’ we would put to whom sold, and the date, 
and the acceptance covering this list would have to 
bear that number.” 

Whereupon there was exhibited to the witness ac- 
ceptance No. 77 for $2,675.25 and his attention was 
called to a note thereon which refersito “23 ©. Re 
He testified regarding same as follows: 
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The acceptance covered 25 Cotton Receipts—that ts, 
25 bales of cotton. When the cotton arrived at Los 
Angeles or when the cotton receipts arrive, and they 
were received from the plaintiff bank, I would enter 
that information in the stock book from the invoice. 

“A The invoice covering this particular 25 bales of 
cotton would come into our office probably two days 
ahead of this draft. We would enter it then in our 
stock book. ‘Then when this draft would come in with 
the tickets attached we would accept the draft and 
take over the tickets—that is when it was brought up 
there by the Citizens National Bank—we would take 
the tickets off and give them a trust receipt and keep 
the tickets in our office. 

© And would you then make any record in this 
stock book of the number of acceptances held by the 
bank covering those 25 bales? 

A Yes sir. It would then bear the buyer’s invoice 
number that had already been entered in the stock 
book. 

Q And those buyer's invoices, who were they 
mailed to you by? 

A By our buyers in the interior, Mr. Snell, Mr. 
Smith, and Mr. E. E. Snell, buyers in the field. 

© And when you sold any part of that 25 bales 
of cotton what, if any, entries were made in this stock 
book ? 

A They were marked out of the stock book as sold, 
and the date sold. 

Q And was any record entered as to the— 
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MR. COSGROVE: Now we object to leading the 
witness. 

Q BY MR. PARKE: Aill right. Go ahead. Any 
other information? 

A Well, we would mark it off, and then we would 
go and mark the acceptance off—that is the acceptance 
that we had paid. 

© And were you able at any time form the infor- 
mation contained in this stock book to ascertain the 
number of bales of cotton on hand? 

mA Heese ie 

© And were you able from the information re- 
flected in this stock book to show what particular cot- 
ton you had on hand by bale numbers? 

A Yes sir.” 

©. And were you able to ascertain from this book 
which particular acceptance covered the particular 
bales of cotton on hand? 

Be Yeswsir,” 

Mr. Sears would write checks during my absence 
from the office but the only time I knew of him making 
entries in the ledger was when I was sick at the close 
of January, 1920, and he made the closing entries in 
the ledger carrying them from the journal. I also 
made two trips to Texas on my own business and I 
was also sick several times while I was working for the 
Cotton Company and during my absence Mr. Sears 
did make entries but it was not his practice to do so 
when I was in the office. 

I was familiar with the manner in which the drafts 
drawn on the Cotton Company for cotton purchased 
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were handled by the Citizens National Bank. I was 
the one who usually took off the tickets from the ac- 
ceptances and attached the trust receipts. Mr. Sears did 
that not very often, only when I was out of the office. 
I frequently went to the plaintiff bank in connection 
with the Company’s business; in fact, almost every 
day, but Mr. Sears did not go to the bank very often. 
Most of the cotton tickets were detached at the Cotton 
Company’s office, the drafts and the cotton tickets hav- 
ing been sent by the bank to the Cotton Company’s 
office, probably I have at some time or other gone to 
the plaintiff bank and made the substitution there, but I 
don’t remember having done so. Mr. Sears attended 
to the sale of cotton, but myself and Mr. Collins at- 
tended to making up what is designated as the “out- 
bound documents’. 

“Q) Now will you state to the Court just your line 
of procedure when you sold cotton—how you made up 
the outbound documents and what you did with them? 

A Well, we would make a sale of cotton, a list of 
cotton which would be anywhere from fifty to one 
hundred or two hundred bales of cotton. We would 
first get the confirmation of the sale. We would then 
vo to the class book and pick out the sales of cotton— 
we would sell a certain grade of cotton—middling or 
strict middling or low. We would go to the class book 
then and pick out the cotton that would agree with this 
sale. Probably it would come from different yards— 
Blythe, Yuma, Bakersfield or Calexico. We would 
pick out those and send the tickets in to the respective 
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yards and have the cotton shipped. They would take 
the cotton to the depot and get a bill of lading and 
send us the bill of lading. We would attach the bill 
of lading to the drafts then, make up our account 
sales, or invoice, deposit the drafts in the Citizens 
National Bank and take credit for them in our pass 
book. 

© And would there be anything attached to the 
draft? 

A A bill of lading. 

© What would you do with your account sales 
after that? 

A We would mail those to the purchasers of the 
cotton, together with weight sheets showing the num- 
bers and weights of the bales. 

© And what, if any, record would you make in 
your stock book of the cotton that was sold? 

A Mr. Collins would then take this stock sheet and 
go through and mark the cotton off. [or instance, if 
there was a shipment to Gluck or Witherspoon or who- 
ever it might be in the markets, he would put “Wither- 
spoon” inside and the date the cotton was delivered. 

© And was any record kept of the number of bales 
of cotton sold? 

A YC. 

© Where was that kept? 

A In the cotton sales book; the bales and the 
pounds. 

Q And was there any record kept of the physical 
number of the bale? 

Ae Wee 
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© Where was that entry made? 

A It was marked off in that stock book. 

© And was an entry made in any other book? 

A No. Just checked off in that stock book show- 
ing that the bale had been disposed of. 

© Was it your practice to sell, as a lot, the particu- 
lar lot of cotton covered by any one acceptance? 

me No. 

© Was the cotton covered by any particular ac- 
ceptance all of the same grade? 

i» Nowsir. 

Q Who usually took the drafts with the bills of 
lading to the bank for deposit? 

EP Iedid. 

© And what did you do when you got there with 
the drafts? 

A I would go to the Vice President—most of the 
{ime I went to Mr. Rugg. I was better acquainted 
with Mr. Rugg then any of the other vice presidents, 
and if he was not busy I would always go to him and 
have him O.K. them and take them over to the re- 
ceiving teller and deposit them. 

© And get an entry in your pass book? 

A Yes sir. 

() Did you ever have any conversation with Mr. 
Rugg ur any of the other vice presidents regarding 
their O. K. on these drafts? 

A No; I would just present them and they would 
O. kK. them. Oh, they would ask me what it was for, 
probably, and I would tell them a hundred bales or 
fifty bales of cotton; something like that.” 
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I couldn’t say how often Mr. Sears took up the out- 
bound documents for deposit, but I don’t think he went 
very many times. I attended to the payment of the 
acceptances held by the bank. 

“QO BY MR. PARKE: Well, state what you did 
in that regard, regarding the payment of acceptances. 

A Well, when we would make a deposit covering 
the cotton I would go to the note department, and there 
was a young man there, I don’t recall his name just 
now, and I would make him a list giving the number 
of our acceptance and the amount that I wanted to 
pay. Probably I would leave the list with him. He 
would get out the list and I would bring him a check. 
Sometimes I would leave the list and the check cover- 
ing so many acceptances—it might be four or five; 
then I would get the acceptances, and he would then 
figure the interest, probably that day or next day. He 
has waited sometimes one or two days and would 
phone me the amount of interest. I would then issue 
him a check covering interest on those acceptances [ 
had taken up and either bring it to him or mail it to 
Himes” 

We paid off the acceptances just as fast as we could 
sell the cotton. We did not make payment of the ac- 
ceptances at the note department each day when we 
made a deposit, the reason that I was probably busy 
at something else, but if it was not the same day it 
would be only the next day or two. I determined the 
amount which we would pay the bank on the accept- 
ances from our records and if we owed $10,000.00, 
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and had $10,000.00 on hand we would apply it. As 
fast as money was available we paid it on acceptances. 

“Q And in taking up the acceptances were the 
proceeeds from any particular cotton applied upon any 
particular acceptance? 

A No sir. 

© Why was that not done? 

A We paid no attention to the acceptances; we 
just took the oldest ones first in order to stop the 
mmuerest. 

© Would it have been practicable from a_book- 
keeping standpoint to have kept a separate record of 
the sale of each bale of cotton so that the proceeds 
from that sale might be applied on the particular ac- 
ceptance covering its purchase? 

m “No sir. 

Q Why not? 

A It wouldn’t be any more practicable than it 
would for a merchant to keep a separate record of 
each pair of shoes that he buys. He buys the goods 
and puts them in the merchandise account; we bought 
cotton and put it in the cotton account. Just one 
general account of cotton. 

Q Did you keep a separate account of the moneys 
realized from the sale of cotton covered by trust re- 
ceipts and moneys realized from the sale of other 
cotton that you purchased? 

A No sir. We had the cotton bought and cotton 
sold accounts. 

() And could you from this cotton bought and 
cotton sold account at any time determine the amount 
of cotton on hand? 


412 Maryland Casualty Company vs. 


(Testimony of James F. Norsworthy.) 

A Yes sir. The bales bought and the bales sold, 
and the difference was on hand. ° 

© And was it possible from your records to 
identify that cotton by the bale number? 

mm Meso sir.” 

I have been keeping books all my life. I was raised 
in a bank, having worked there about fifteen years 
and I have been in the cotton business since 1900 and 
was auditor for a cotton firm for fifteen years, which 
firm was engaged in buying and selling cotton. In 
my opinion, as a bookkeeper or auditor, it was not 
necessary in order to properly reflect the condition 
of the Cotton Company’s business that another ac- 
count be kept such as Mr. Bailey has designated as 
“Trust Cotton Account.” 

“Q) Why was it not necessary? 

A It would have been impracticable. He would 
have to make— It would take you all day to make 
the general entries on account of the fluctuations of 
the market, unless you set a certain hour in the day. 
The market fluctuates all through the day. Tig 
Bailey’s idea 1s, every time the market changes, I sup- 
pose, to make an entry debiting and crediting the cot- 
ton. 

© As I understand it, then, if the trust account at- 
tempted to carry the market value of the cotton you 
would have to adjust the entries? 

A You would have to adjust the entries every 
time the market fluctuated. 

© Could you, with the entries which were made 
in the books, at any time, from an examination of the 
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entries themselves, tell how many bales of cotton you 
had on hand which were covered by trust receipts? 

A Yes sir. The stock book will show that. 

© And could you from the entries which were 
made in the books ascertain to which acceptance that 
cotton applies? 

A By checking back, yes sir. 

OQ And could you from the entries which were made 
in the stock book and elsewhere determine what had 
become of those bales of cotton covered by trust re- 
ceipts which were sold? 

fm Yes sir.” 

oo) BY MR. PARKE: How could. yousdomthat? 

A By the stock book. 

QO Well, will you detail for the Court again so 
that there will be no misunderstanding, just how you 
could check that up? 

A For instance, Mr. Caruse would draw on us 
from Blythe for twenty-five bales of cotton. He 
would have twenty-five tickets attached to this draft. 
We would accept this draft. We would get an in- 
voice from him shewing the bale numbers and _ all, 
and the weights, and the amount of money, and the 
exchange, if he had paid any. We would enter that 
in the stock book, and the buyer’s report number. 
We then knew that this draft— This draft Mr. 
Caruse drew on us was an acceptance and covered 
this special invoice under buyer’s report No. so and so. 

Q And was there any reference made to the num- 
ber of the acceptance in that stock book? 

A [| think the buyer’s reports will show that. 
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Q I mean now in the stock book. Did you enter 
the number of the acceptance? 

A We gave the number and buyer’s report num- 
hen andethesdate: 

© And in all cases where there were acceptances 
at the bank were there trust receipts given? 

A. Wes: 

© By connecting up the cotton with the accept- 
ance you were able to tell what was covered by the 
trust receipt attached there to the acceptance? 

MR. COSGROVE: I object to the question. 

THE COURT: It 1s leading, but I suppose ite 
a recapitulation of what was understood to be his 
testimony. 

THE REPORTER: I didn’t get the answer. 

MR. PARKE: His answer was yes.” 

I prepared trial balances of the Cotton Company’s 
business at least once each month, making three copies. 
I sent one to Mr. West and one to Mr. Neal, Waco, 
and I kept one on file in the office. I looked through 
the documents of the Cotton Company, but I do not 
find any of these statements in the file and I do not 
find the trial balance book in which they were kept. 
The last statement which I prepared on March 31, 
1921, reflected the true balance,—that 1s, the financial 
condition of the Cotton Company. It contained a 
statement of the amount owing to the plaintiff bank 
and the amount of cotton on hand. These statements 
were prepared in the form usually known as trial 
balance for the period of a month. Mr. McDevitt 
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was in the Cotton Company’s office almost every day 
for at least a year prior to the time the Cotton Com- 
pany closed it office. He was frequently in Mr. Sears’ 
office. We all had offices together just one door 
away and Mr. McDevitt was in Mr. Sears’ room prob: 
ably several times every day. The stock book or 
class book was kept by Mr. Collins and I used it in 
making up my monthly trial balances. I got from it 
the cotton on hand. I prepared a statement showing 
the condition of the Cotton Company at the end of 
its first fiscal year, making four copies thereof. One 
was sent to Mr. Neal and I think one to Mr. West 
and we kept one in the office but I have been unable 
to find it among the Company’s papers at this time. 
The monthly statements prepared by me during the 
first vear reflected that the Cotton Company was 
making profit in its operation while the statements 
which were prepared during the second fiscal year 
showed a loss. I can, with the books which are here 
in Court, demonstrate as to whether there was a 
profit or loss during either of the years the Cot- 
ton Company operated, but it would take considerable 
time. The statements which I prepared each month 
did reflect the true financial condition of the Cotton 
Company. 

The reason no entry was made in the books of the 
Cotton Company regarding the $75,000.00 loan was 
because it had nothing to do with the California 
Cotton & Factorage Company’s business. It was a 
separate department. I talked to Mr. Sears in re- 
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lation to making entries in the books regarding this 
loan. When Mr. Sears made the deposit of $26,000.00 
that had been sent him by Mr. West he brought the 
deposit slip to me and told me to lock it up in the 
box. I told him it should be entered on the books. 
He said, “No, it doesn’t enter into our books. Mr. 
Neal doesn’t want it in our books at all”. At the 
time they were making the loans I told Mr. Sears that 
every time the Cotton Company endorsed a note it 
became liable for it and this contingent liability should 
be set up on the books, but Sears said he did not 
want them in the books because, as he said, Mr. Neal 
had instructed him to keep it out of the books. There 
was a little auxiliary book, however, in which records 
were kept by the Cotton Company of its loan account 
and in which I kept track of the cotton tickets that 
were held by the bank in connection with these loans. 

The witness’ attention was directed to an account 
known as ‘Suspense Account of J. B. Sears” appear- 
ing in the books of the Cotton Company. Concerning 
said account the witness testified as follows: 

Mr. Sears’ salary was to be $5,000.00 a year and 
25% commission on profits earned; so he had an over- 
draft and he needed some money. He bought some 
furniture, I think in the sum of $800.00, and he gave 
a check for that and told me to charge it to ~]iaiee 
Sears Suspense”. We carried several checks into the 
Suspense Account, and I think it ran up to about 
$1800.00, and we were to hold that until the end of 
the season when we closed the Cotton Company’s 
books and we were to credit his account with his 


a 
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29% and clear the suspense account. All of the items 
in the suspense account were entered during the first 
year, but no entry crediting commissions was made 
at the end of the first year because all the Cotton 
Company’s profits were tied up in notes. I talked to 
Mr. Sears regarding the entry of commissions at the 
end of the year and he said he could not take his 
commission until he collected the balance of the notes 
—that is, the notes of McDevitt Cotton Company and 
the Pauley notes. 

The Cotton Company did not very often hedge its 
purchases. Sometimes it made a little hedge. There 
is a hedging account set up in the ledger and such 
account reflects three transactions that were hedged. 
Insofar as I know that is all the cases where there 
was a hedge. I talked with Mr. Sears regarding hedg- 
ing of purchases at the beginning of the second fiscal 
year and many times thereafter. He said he wanted 
te hedge the cotton but Mr. Neal objected to it. 
The Cotton Company received telegrams from Mr. 
Neal some times two or three times a week giving ad- 
vice regarding the cotton market. These telegrams 
were signed “Viaduct”, that being Mr. Neal’s code 
name. 

Thereupon it was stipulated that the testimony of 
the witness concerning the relationship of Mr. Sears 
and Mr. Neal would be as follows: 

ii PARIKE: It would be to this effect: that 
throughout practically the whole period of the Com- 
pany’s business Mr. Sears from time to time stated to 
Mr. Norsworthy that he considered the conduct of 
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the business to be under the direction of Mr. Neill, 
and that it was Mr. Neill’s money that was invested, 
and that Neill had been like a father to him and he 
was sorry that the market was such that he seemed 
to be up against a stone wall during the second year, 
and that he hoped from day to day that he would be 
able to recoup the operating losses that had been 
made, for Mr. Neill’s sake; and further, that Mr. 
Neill was here only a day or two prior to Mr. Sears’ 
death and that Sears came in after talking to Mr. 
Neill, to Mr. Norsworthy, crying, and saying that 
Neill had ‘given him hell’ for losing money, and 
that it looked like he was up against a stone wall, 
and that he simply couldn’t stand it and that he hoped 
every day the market would break and take an up- 
ward rise. Now, that is it in substance. 

MR. COSGROVE: We will stipulate the witness 
would so testify.” 

There are a lot of Cotton companies that hedge and 
there are a lot of cotton companies that do not hedge 
according to the condition of the market. I have 
handled cotton this year and I have not hedged a 
bale because the fluctuations in the market hedged it 
for me. By hedging I mean that when we sell a hun- 
dred bales of cotton we go on the board and buy a 
hundred to protect ourselves and by so doing you 
protect yourself. It costs money to hedge as there 
is a commission which has to be paid. And it is 
possible that you will lose your commission on the 
sale by hedging. I have been buying cotton since 
1900 and it is not my practice to hedge. 
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CROSS EXAMINATION 

I never worked for or with Mr. Sears prior to the 
time I came with the cotton company. I came to 
Los Angeles in August, 1919, and went to work for 
the Cotton Company in November of that year. I 
was engaged by Mr. Sears. Mr. Sears told me the 
character of books which I should keep for the Cot- 
ton Company and when I was in doubt as to proper 
entry to be made of any item, I received my instruc- 
tions from Mr. Sears. Mr. Sears told me not to 
enter the item of $26,000.00 concerning which I spoke 
to him for the reason that Mr. Neill did not want it 
entered in the books. There was one other matter 
that I spoke to Mr. Sears about and he told me he did 
not want it put into the books. 

Sometimes Mr. Sears was present when I detached 
the cotton tickets from the acceptances and attached 
eee trust receipts. The name “J. B. Sears” on the 
draft was written on there by Mr. Sears at about the 
Same time as we occupied adjoining rooms. I would 
issue a trust receipt detached tickets and put on the 
rubber stamp on the acceptance and he would sign 
the acceptance and the trust receipt. It was all handled 
as one transaction. The trust receipts were signed 
by Mr. Sears in his own handwriting. That was also 
a part of the same transaction and it all occurred at 
one and the same time, the trust receipts being signed 
by Mr. Sears at the same time that he signed the ac- 
ceptances. When the Cotton Company issued a trust 
receipt a record of it was made in the acceptance 
book—that is, the acceptance was entered therein and 
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the trust receipt is attached to it. There is no direct 
reference in any of the books to a trust receipt. There 
is no column headed “Trust Receipts Outstanding” in 
the books of the Cotton Company. The facts are 
there never would be any such entry if I was keeping 
the books and no other bookkeeper that I ever heard 
of would make such an entry. The stock book which 
I have testified about contained the following in- 
formation: 

“We would receive from our buyers in the interior 
an invoice covering so many bales of cotton, with 
that cotton purchase number, and date of invoice. We 
would enter it in this book, giving the number of 
bales, the weight of the bales, who received from; 
then the classer would take this and make a classi- 
fication sheet; he would come back to this book and 
from his class sheet he would put in this book op- 
posite the bale number and bale weight the class of 
the cotton; when we would ship the cotton we would 
put the date shipped and to whom shipped; a memo- 
randum of draft covering it was one of the entries 
appearing in the book as well as the entry of the 
buyer’s report and the date of the report.” 

Mr. Collins and I made up the outbound documents. 
It was the custom of J. B. Sears to sign all the 
drafts that went out. I then prepared invoices and 
Mr. Collins got up the number of bales of cotton 
that were being sold and then it was presented to 
Sears and he would sign the sight draft so that it 
could be deposited in the bank. I did not ever talk 
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to Mr. Rugg, Vice president of the plaintiff bank, 
concerning the purpose of his O. K. on the outbound 
documents. I attended to the payment of acceptances. 
They were always paid by check. Mr. Sears signed 
most of the checks but if he was out of town then 
I signed them. When an acceptance was paid it was 
checked off on the acceptance account as paid. The 
last acceptance that was paid to the bank bears the 
serial number /6 and was paid on March 25, 1921. 
On that same date three other acceptances were paid. 
The previous date of payment was January 17, 1921 
on which four acceptances were paid and the next 
previous date of payment was on December 16, 1920, 
when seventeen acceptances were paid. Likewise on 
previous dates when payment of acceptances was made 
several acceptances were paid at the same time. 
Myself and C. H. Hartke prepared the income tax 
report for the Cotton Company. It did not show a 
profit for the purpose of paying an income tax. 


RE-DIRECT EXAMINATION 


In making up the income tax of the Cotton Com- 
pany for the first year we charged off as bad debts the 
loan to the McDevitt Cotton Company and other loans 
—in fact, wrote off about $63,000.00. Aside from the 
bad loans written off, our income tax report would 
have shown a profit. 

There was no change in the manner of keeping the 
books of the Cotton Company or of handling the ac- 
ceptances between the Cotton Company and the bank, 
or in the manner of selling and in depositing outbound 
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drafts or in the manner of paying off the acceptances 
at the bank during any of the time that I was 
bookkeeper. I am familiar with the system of book- 
keeping kept by McFadden Cotton & Brokerage Com- 
pany and the system of books which I kept for the 
Cotton Company was, as Mr. Sears told me, the same 
system that it kept. 

The loans that were made by the Cotton Company 
to the McDevitt Cotton Company arose in this way; 
the man working for McDevitt would draw on the 
McDevitt Cotton Company care of the California Cot- 
ton & Factorage Company and Mr. McDevitt would 
O. K. it and I would charge it to him. All of the 
drafts so drawn were approved by Mr. McDevitt 
before they were paid. The indebtedness incurred by 
Pauley arose by the Cotton Company’s taking a draft 
for $12,000.00 which draft was dishonored. 

Mr. West was occasionally in the office of the Cot- 
ton Company, probably once every ten days and he 
never did, that I know of, make any audit of the 
books and if he had made such an audit I think I 
would have known. West never made any examina- 
tion of the books in my presence. 

I made out the stock certificates in favor of Mr. 
Sears at the time of the transfer from Mr. West and 
was present when the alterations which appear on 
the stubs of the stock book were made. 

The witness’ attention was called to stub numbered 
7. He testifed that the word “cancelled” written 
thereon was written by Mr. Hartke and Mr. Hartke 
also wrote across the stock certificate “cancelled”. I 
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personally made out the new certificates to Mr. Sears. 
They now bear date of May 24. They were not made 
out on that date. 

“Q About when were they made? 

A I couldn't tell you. They were made some time 
in the fall and I put the proper date on them, the 
date I issued them, and Mr. Sears said Mr. West 
wanted them dated back to May 24, and I erased 
them and dated them back. 

© So that the erasures appearing on the certificates 
were made by you? 

i 

I also wrote “May 24” on the stubs corresponding to 
the five certificates that were issued to J. B. Sears. I 
cannot tell you what it was I erased, but I did enter 
there first the date on which I actually issued the 
certificates, whatever day that was. Then I erased 
that and dated it back to May 24. 

Q Can’t you turn to one of these others and tell 
what that date was? 

A Well, I don’t know whether I could or not. 

© Doesn’t the figure there show the number of 
the month in figures, for instance, month “11” for 
November ? 

Well, this looks lke two ones. 

© And an oblique line after it, followed by the 
date; isn’t that what it looks lke to you? 

f Wt looks like that, yes. Yes, | erased chat 
and dated it back. 

MR. PARKE: We now offer in evidence these 
stock certificates, Mr. West having been unable to 
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produce the originals, and I take it the explanation 
as to the change has been satisfactorily shown. 

MR. COSGROVE: It is stipulated that the same 
erasuees appear on the originals as appear on the 
sitibs as to ithe date. 

MR. PARKE: Yes. And we ask that they be 
marked as Exhibit C; and also the stub of the stock 
register so far as the issue of other stock than that is 
concerned. 

(Previously offered). 

A portion of said Exhibits “B” and “C” is in words 
and figures as follows: 

The following is a copy of one of the Certificates 
issued to J. B. Sears as contained in Defendants Ex. 
oie 

Incorporated Under the Laws of the State of Cali- 
fornia. 

(Copy of:) THE GREAT SEAL OF Tile 
STATE OF CALIFORNIA. 


Number Shares 
13 100 
CALIFORNIA COTTON AND FACTORAGE 

COMPANY 


CAPITAL STOGK $100,060 
PAR VALUE $100 EACH 
THIS CERTIFIES THAT J. B. Sears ts the owneg 
of One Hundred Shares of the Capital Stock of 
CALIFORNIA COTTON AND FACTORAGE 
COMPANY 
transferable only on the books of the Corporation 
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in person or by attorney on surrender of this Cer- 
tificate properly endorsed. 

IN WITNESS WHEREOF, the Corporation has 
caused this Certificate to be signed by its duly au- 
thorized officers and its Corporate Seal to be here- 
unto afhxed 

this 24th day of May 1920. 
Geo. Hartke CORPORATE SEAL T W. McDevitt 

Secretary. of the President. 

CALIFORNIA Go 1 iGn 
and 
FAC TORAGE COMPANY. 


(On reverse side:) 

For value Received....hereby sell assign and transfer 
MeO!.......-.......0..- Shares of the Capital Stock represented 
by the within Certificate and do hereby irrevocably 
Gomeritute and appoint................ Attorney to transfer the 
said stock on the Books of the within named Cor- 
poration with full power of substitution in the 


premises. 


J. B. Sears 
NOTICE. The Signature of this Assignment must 
correspond with the name as written upon the face 
of this Certificate in every particular without altera- 
tion or enlargement or any change whatever. 
The following is a copy of Stubs of Certificate 
2a) 215 as contained in Defts. Ex. “C” 
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CERT Cam: 
NiO. eZ 


(Cancelled $5.00 U. SS. 13a 
Doc. Stamp. ) 
For 100 Shares 


ISSUED TO 
T. J. West (The word “Cancelled” appears 
written across the face of this 
Cale< (Cell certificate stub in tnk, igen 


which word is an erasure mark 
DATED 9 1920 followed by the figures “19207%) 
FROM WHOM TRANSFERRED 


Ne) AD) 2232, eee Lae 
No. Original Certificate. No. Original No. of Shares 
Shares. Transferred. 

Received CértincateuNo]...... 23a 
OI: ... 2 Shares 
CMSs oe (| aN 0 Ge emma eee te ee: We 

CERTIFICATE 

NO. WS 
For 100 Shares 
ISSUED TO 


J. B. Séars 
LDA May 24 1920 
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FROM WHOM TRANSFERRED 


a. J. West 

Lo? 5 ee oes 

No. Original Certificate. No. Original No. Shares 
Shares. Transferred 

5 100 100 

Ieeceived Certificate No....................- 

COP Shares 

Si S,..........- iy sO lle terre eo eee Dae 


On the day of Mr. Sears’ death I made no check to 
see how many tickets there were in the safe of the 
Cotton Company. The fluctuations in the cotton mar- 
ket during the period of the Company’s operations 
was substantially as testifed to by Mr. West. The 
monthly statements which I prepared reflected J. B. 
Sears’ personal drawing account. 

The end of the first fiscal year of the Cotton Com- 
pany’s operations was August 31 1920 and at that 
time I made entries in the books showing the clos: 
ing of the books as of that date. It shows there was 
an operating profit of $53,222.08. The books showed 
this profit was charged off to bad debts in the sum 
of $63,068.12 and this deficit was carried over on the 
profit and loss debit to the next year. The net profit 
aid loss from cotton operations—that is, the dif- 
ference between the selling price and the buying price 
after deducting expenses—would be the net operating 
profit. There was an operating loss during the sec- 
ond year, but | have not balanced the books to as- 
certain how much it was. 
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Testimony of 


Bo Fis AVR. 


a witness on behalf of defendant, who being first duly 
sworn, was as follows: 

I am manager of the Southern California Clam 
Division of the Maryland Casualty Company. I know 
Mr. McDevitt. He called at our office about noon on 
May 19, 1921, in relation to the alleged loss under 
the bond in thiswease: 

“A Mr. McDevitt called at the office about noon and 
stated he wanted a report on an occurrence that took 
place over at the California Cotton and Factorage 
Company. He said that the company had received no- 
tice from the Citizens National Bank that they had 
approximately $140,000 worth of trust certificates. 
Mr. McDevitt told me that he then spoke to Mr. Sears 
about the matter and asked him, “How do we stand 
on this?” to which Sears made the reply, “Not very 
well”. Mr. McDevitt stated that they then discussed 
the matter further—that is, he and Sears, and Mc- 
Devitt said that he finally told Sears there was only 
two reasons for this, one of which is fraud, and he 
looked at Sears and Sears replied that maybe it was. 
They then talked the matter over still further and 
agreed to meet the following morning and go over the 
books and see just how the entire matter stood. Mr. 
McDevitt stated that he had known for some time 
that the Company had been losing money on account 
of the way the cotton market was going. He realized 
that Sears was worried, and when he, McDevitt, got 
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home that evening about nine o’clock he telephoned 
fo Sears at his residence and they discussed this 
Snoposition over the ‘phone. He told Sears not to 
worry any further, that they would meet in the morn- 
ing, go over the books, and something would be done 
whereby Sears could straighten out the whole matter.” 

I told Mr. McDevitt that he should comply with 
the provisions of the bond, after he had referred to the 
bond, and I knew there was a provision in there that 
he should report immediately to the home office at 
Baltimore. Mr. McDevitt told me that the conversa- 
tion he had with Sears was on April 28, at which 
time Sears told him the facts which he, Mr. Mc- 
Devitt, related to me. 

Witness 


T. J. WEST 


recalled by plaintiff for further direct examination. 

The witness’ attention was called to the minutes of 
the Cotton Company of May 20, 1920, at which action 
was taken regarding the resignation of Mr. Sears as 
Secretary of the Cotton Company, and the witness 
was asked if he recalled the occasion when that reso- 
lution was passed. The witness testified that as he 
recalled, the reason why Sears resigned was that he 
was going to be absent in Texas and New Orleans 
and in the East for some time. The Shepard & Gluck 
claim was also discussed, and the purpose of removing 
Sears as secretary was so that Shepard & Gluck could 
not get service upon Sears in the State of Louisiana 
in the event they started suit and attempted to serve 
him. 
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R. M. FARRAR, 


a witness on behalf of defendant, being first duly 
sworn, testified as follows: 
DIRECT EXAMINATION 

I have resided in Los Angeles for ten years and am 
a certified public accountant, working for myself. I 
have been in the government service as an auditor, in 
the income tax department. 

It was thereupon stipulated that the witness was 
competent and qualified. 

I was employed to audit the books and records of 
the Cotton Company shortly before the trial of this 
action and subsequent to the time they were audited 
by Mr. Bailey. The books and records which I ex- 
amined are those here in court. I did not see the 
book which Mr. Norsworthy has described as “stock 
book”, and I did not see the trial balance book which 
Mr. Norsworthy testified was kept. I prepared a 
statement as a result of my audit. Which statement 
or report was thereupon introduced and received in 
evidence as defendant’s Exhibit “E.” The following 
facts set forth in said report are stipulated, to-wit: 

“Tt is stipulated that between the 19th day of No- 
vember, 1920, and the 25th day of April, 1921, eighty- 
seven (87) sight drafts were accepted by J. B. Sears, 
and that said eighty-seven (8/7) acceptances are in 
the total amount of Eighty-two thousand, four hundred 
eighty-seven 96/100 ($82,487.96) Dollars. That be- 
tween said 19th day of November, 1920, and the Ist 
day of December, 1920, twenty-five (25) of said 
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eighty-seven (8/7) sight drafts were accepted by J. B. 
Sears, and that said twenty-five (25) acceptances are 
in the total amount of Twenty-nine thousand, three 
hundred thirty-seven 99/100 ($29,337.99) dollars. 
That attached to said eighty-seven (87) sight drafts 
were fourteen hundred seventy-six (1476) warehouse 
receipts for fourteen hundred seventy-six (1476) bales 
of cotton, and that attached to said twenty-five (25) 
sight drafts were four hundred fifty-five (455) ware- 
house receipts for four hundred fifty-five (455) bales 
of cotton. That between said 19th day of November, 
1920, and said 25th day of April, 1921, plaintiff de- 
livered to said J. B. Sears satd fourteen hundred 
seventy-six (1476) warehouse receipts, and accepted 
therefor cighty-seven (8/7) trust receipts, and between 
said 19th day of November, 1920, and said Ist day 
of December, 1920, plaintiff delivered to said J. B. 
Sears said four hundred fifty-five (455) warehouse 
receipts and accepted therefor twenty-five (25) trust 
receipts. That upon the death of said J. B. Sears 
said California Cotton & Factorage Company had in its 
possession and thereafter surrendered to said Citizens 
National Bank three hundred eighty-five (385) of 
said fourteen hundred seventy-six (14/76) warehouse 
receipts. That seventy-six (/6) of said three hundred 
eighty-five (385) warehouse receipts so surrendered 
were originally attached to said twenty-five (25) sight 
drafts accepted by said J. B. Sears between said 19th 
day of November, 1920, and said first day of De- 
cember, 1920, and that said seventy-six (76) ware- 
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house receipts had been delivered to said J. B. Sears 
by said Citizens National Bank between said 19th day 
of November, 1920, and said Ist day of December, 
1920. That said four hundred fifty-five (455) bales 
of cotton cost said California Cotton & Factorage 
Company at the time of its purchase, and was then 
of the value of Twenty-nine thousand, three hundred 
thirty-seven 99/100 ($29,337.99) dollars. That said 
three hundred eighty-five (385) bales of cotton at the 
time of its purchase cost said California Cotton & 
Factorage Company, and was then of the value of 
Twenty-one thousand, eight hundred ninety-three 
34/100 ($21,893.34) dollars. That said seventy-six 
(76) bales of cotton at the time of its purchase cost 
California Cotton & Factorage Company, and was 
then of the value of Five thousand, fifty-six 02/100 
($5,056.02) dollars. 

That upon the death of said J. B. Sears, said Cali- 
fornia Cotton & Factorage Company did not have in 
its possession and did not thereafter surrender to said 
Citizens National Bank ten hundred ninety-one (1091) 
of said fourteen hundred seventy-six (1476) ware- 
house receipts. That said ten hundred ninety-one 
(1091) bales of cotton represented thereby cost said 
California Cotton & Factorage Company at the time 
of its purchase, and was then of the value of Sixty 
thousand, five hundred ninety-four 62/100 ($60,- 
594.62 ).” 

The books of the Cotton Company appeared to have 
been kept in the regular manner. The audit made was 
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several months after the business had been closed, 
and the records, of course, were in a very mixed con- 
dition, and it was very hard to audit the accounts. 
The books had been moved from one office to another, 
and of course in changing about from place to place 
they had become confused, one with the other, and it 
was difficult to gather the books all together. The 
books of the Cotton Company show that during the 
first year of the Company’s operations, that is begin- 
ning in 1919 and ending August 31, 1920, there was 
handled 92 of the Cotton Company’s acceptances by 
the Citizens National Bank, all of which were paid 
by the Cotton Company. It was thereupon stipulated 
that all of the acceptances of the Cotton Company 
handled through the Citizens National Bank during the 
first year of the Cotton Company’s operations were 
paid, and that 76 of the acceptances handled during 
the second year of the Cotton Company’s operations 
were paid. The acceptances of the Cotton Company 
which were handled through the Citizens National 
Bank during the first fiscal year of the Cotton Com- 
pany’s operations was $95,640.83, and the total of 
the 76 acceptances which were paid through the bank 
by the Cotton Company during the second year ag- 
gregated $115,593.28. All this was in addition to the 
$82,000.00 of acceptances held by the bank which were 
not paid. I found among the records and files of the 
Cotton Company a large number of acceptances 
stamped “paid”, to all of which were attached trust 
receipts. I found there was no change in the way in 
which the Cotton Company’s books were kept during 
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the first year as compared with the second year, and 
the books do not indicate that the business as between 
the Cotton Company and the bank, that is, the man- 
ner of transacting business, was changed at any time 
during the period the Cotton Company operated. 
From my examination of the books IJ did not find any 
financial transaction of the Cotton Company which 
had not been properly entered. At the time I ex- 
amined the books a number of entries had been made 
by Mr. Bailey covering transactions subsequent to 
Mr. Sears’ death. There was also entered the $26,- 
000.00 item and sundry other entries which had refer- 
ence to the loan accounts. Aside from the entries in 
relation to the loan account I did not find any financial 
transactions which were not entered in the books. I 
checked the books to see whether or not proper en- 
tries were made of all withdrawals of money and de- 
posits of money, checking the bank’s statements, which 
were delivered to the Cotton Company every month, 
with the drafts that had been drawn to see that they 
had properly been deposited to the Company’s credit. 
I found that all of them had been. I also made a check 
of the cotton purchased by the Cotton Company dur- 
ing the second year. I secured this information from 
the buyers’ reports principally and from the account 
sales. The buyers’ reports contained data as to each 
and every bale of cotton by descriptive number. I 
also checked as to what was done with all cotton pur- 
chased during the second year, and I was able through 
the books to find a record of every bale of cotton 
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that had been purchased. There were seven bales 
that were on hand that there was no record of the 
purchase of, and it was afterward determined to be 
a consignment from Dr. Reeves. There was no record 
of that. The books all contain a record by descrip- 
tive number of each and every bale of cotton cov- 
ered by the trust receipts. 1 was able to identify each 
and every bale of cotton covered by the trust receipts 
through the buyers’ reports, which had a memorandum 
thereon that the cotton therein listed is covered by 
an acceptance of a certain number, and in that way I 
could ascertain the cotton covered by any particular 
acceptance. I found trust receipts bearing serial num- 
bers corresponding with the serial number on each of 
the acceptances, and I found that the number of bales 
of cotton referred to or entered upon the trust receipts 
corresponded with the number of bales of cotton that 
appeared on the face of the acceptances, and then by 
going to the buyers’ reports I was able to get the de- 
scriptive number of the bales of cotton covered by the 
particular acceptances. I was thus able by the buy- 
ers’ report and the acceptance account to check by 
descriptive number each and every bale of cotton pur- 
chased, and I was able to check by descriptive num- 
ber each and every bale of cotton that was sold, with 
the exception of 32 bales, concerning which there 
was a confusion in the numbers, the numbers being 
obliterated. The numbers are painted on the cotton 
in a great many instances with a marking pot and 
they are obliterated from time to time, and the num- 
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bers become confused in changing from compress to 
cotton tickets. 

I received from Mr. Bailey the information as to 
the number of cotton tickets still on hand at the 
time of Mr. Sears’ death. As I recall there was some 
387 tickets. The records of the Cotton Company show 
the sale of all the cotton, except that which was rep- 
resented by the tickets on hand, and from the records 
submitted to me I was able to ascertain to whom the 
cotton was sold and how much was realized from the 
sale of it. The record of moneys received from the 
sale of cotton as entered in the books corresponded with 
the entries in the bank deposit book. I compared the 
sale price of the cotton by the Cotton Company dur- 
ing the second year, with the purchase price, and 
found there was an average of about $12.00 a bale 
loss, that is; the gross selling price was about $12.00 
a bale less than the gross purchase price. That would 
be averaging it for the period of the second year. 

I was present in court and heard Mr. Bailey’s tes- 
timony in relation to the opening up of what he 
would designate as a “trust account”. In my opinion it 
was not necessary to have such a “trust account” in or- 
der for the books to reflect the true financial condition 
of the Cotton Company, for the reason that the asset 
was on the books in a total amount, in the total of the 
acceptances. It was placed on the books in full. The 
placing of such an account on the books would merely 
show the difference between what the unpaid ac- 
ceptances amounted to and the amount of cotton on 
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hand in the office. It would not increase or decrease 
the liability of the Company to the bank, and such an 
account as Mr. Bailey indicates would have duplicated 
entries contained in the acceptance account. To reflect 
the liability of the Cotton Company to the bank for 
trust cotton it would have been necessary to have an 
account opened in the books showing the amount of 
the cotton tickets obtained from the bank that were 
not sold. An account would have had to have been 
opened up charging trust cotton with the amount 
of tickets received and crediting that account with the 
amount of cotton covered by those tickets that were 
sold. Such an account would reflect the same _ lia- 
bility as the acceptance account. So far as liability 
is concerned the only difference would be that the 
“trust cotton account” would reflect the market price 
in the cotton sold, but to keep such an account it would 
be necessary to price the cotton you had on hand every 
night according te the market price, and you would 
have had to make adjusting entries with each fluctua- 
tion in the market. 

Whereupon the witness was exhibited certain docu: 
ments, being acceptances number 13 and number 16, 
dated in September and October, 1920, and asked 
whether or not any buyers’ reports were attached 
thereto, and concerning that matter the witness tes- 
tified: 

The buyers’ report is the last document attached 
to the acceptance which you have handed me. These 
buyers’ reports contain the statement of the number 
of bales, the individual numbers of the bales, the 
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weight, the price at which it was bought and the total 
amount, as well as the party from /im it was bought. 
The entry thereon “B. R. No. 7” indicates buyers re- 
port No. 7, and the entry “A/C, No. 16” indicates 
the number of the acceptance, and I find that the ac- 
ceptance attached thereto is number 16 and that the 
trust receipt attached thereto also bears the same 
number 16. This buyers’ report covers eight bales 
and the acceptance and trust receipt attached thereto 
each cover eight ales. The entry “St. B. No. “zae 
appearing upon the buyers’ report indicates that it 
was entered in the stock book. The reference to the 
acceptance account as contained in the books of the 
Cotton Company disclosed that said acceptance num- 
ber 16 is entered therein with the information as to 
the number of bales of cotton covered thereby, the 
amount of the acceptance, the date of purchase, and 
such account also shows the acceptance was paid on 
November 29, 1920. I find that similar entries were 
made in the acceptance account concerning each and 
every acceptance that was paid, taking the eighty-seven 
acceptances that were not paid, regarding entries on 
the credit side, there are no entries at all. I can from 
the acceptance record alone ascertain the number of 
bales of cotton covered by the acceptances which were 
unpaid at any particular date. I would do this by 
merely counting the number of bales that were covered 
by acceptances that were not paid. The figures on 
the acceptance record appearing under the heading 
“Bales”, opposite each acceptance number, indicates 
the number of bales of cotton covered by that unpaid 
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acceptance, and to ascertain the total number of bales 
covered by accepatnces would require that only these 
numbers be totaled up. For instance, on the unpaid 
acceptance number 109, the record shows that it cov- 
ened eleven bales of cotton. You could ascertain from 
the cotton sold book or from the stock record book 
whether that eleven bales of cotton covered by accept- 
ance number 109 had been sold and disposed of. The 
descriptive number of the eleven bales covered by ac- 
ceptance 109 could be ascertained from the buyers’ 
report, and having obtained the particular descriptive 
numbers of the eleven bales, then by referring to the 
stock book you might ascertain whether any of the 
eleven bales were on hand or had been disposed of. 
Thus it would have been possible by check of the 
books at any time to ascertain the number of bales 
of cotton covered by unpaid acceptances, and I could 
have ascertained at any time what portion of the cot- 
ton covered by unpaid acceptances was on hand and 
what portion had been sold. That information could 
have been obtained from the stock book. 

> BY MR. PARKE: Can you, determine, Mer, 
Farrar, from an inspection of the books submitted to 
you, that the Cotton Company was selling cotton cov- 
ered by acceptances and trust receipts held by the 
Citizens National Bank? 

= Yes oir.” 

I could do that by resorting to the account sales, 
and by tracing the numbers from the purchase book 
to the cotton sold book, and the items not marked off 
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would show unsold cotton. Those that were marked 
off would show the sold cotton. Then I would con- 
nect the sold cotton up with the unpaid acceptances 
and trust receipts held by the bank by the numbers 
of the bales. The cotton purchase book detailed the 
buyer’s reports in number; the cotton sold book de- 
tailed the bales of that cotton. Now from the cot- 
ton purchased you would mark off those which were 
sold from the cotton sale book, and the difference 
would be the unsold cotton. I could ascertain whether 
any of the cotton so sold was covered by unpaid ac- 
ceptances held by the bank by the ticket numbers cov- 
ered by the acceptances. To connect up with the ticket 
numbers with any particular acceptance would have 
to be in a great deal of detail. The cotton sold book 
detailed the sale of the cotton, and the stock book 
detailed the sale of the cotton covered by acceptances. 
The information connected up with cotton sold with 
any particular acceptance. Taking this particular cot- 
ton covered by acceptance number 16: Acceptance 
number 16 covers eight bales. I can indicate where 
in the books there is a record of the sale of those 
particular bales of cotton. The sale would be in the 
cotton sold, and a reference would be made to the 
sake in the stock book, showing those individual bales 
that had been sold. By comparing the sales with the 
buyer’s report corresponding in number to the ac- 
ceptance, you could tell by the number on the bale 
whether that particular cotton belonged to a particular 


acceptance or not. 
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From examination of the books it could have been 
ascertained that moneys received from the sale of 
cotton covered by unpaid acceptances held by the plain- 
tiff bank was being used for purposes other than the 
payment of these acceptances. I could do that by 
the checks which were drawn. The deposit was made 
to current account and the money was used for dit- 
ferent purposes, and could be determined by the stub 
of the check book. 

It was thereupon stipulated that save and except 
for the bales of cotton on hand, all of the cotton which 
is unaccounted for to the bank was sold and out- 
bound documents deposited in the checking account. 

The books of the Cotton Company disclosed that 
the money received by the Cotton Company from the 
sale of the cotton covered by the unpaid acceptances 
at the bank was deposited in the current account of 
the Company in the plaintiff bank, and that there- 
after it was all applied in payment of operating ex- 
penses and in payment of accepatnces, save and ex- 
cept the amount charged to Sears’ personal account. 

The total amount of acceptances of the Cotton Com- 
pany handled through the plaintiff bank and paid 
from the time the Company started business up to 
April 30, 1921, was $1,156,7/20.12. It was thereupon 
stipulated that all of these acceptances that were paid 
to the plaintiff bank, were paid by checks of the Cot- 
ton Company drawn on its checking account in plain- 
tiff bank. 

The records of the Cotton Company show that of 
the whole $1,156,720.12 of acceptances which were 
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paid, were paid by check, and no part thereof paid by 
deposit in the note department of “outbound docu- 
ments’. Acceptances were paid from time to time 
during the whole period of time by checks covering one 
or more acceptances, and that manner of payment con- 
tinued during the whole period of the company’s 
operations as is shown by the books there. 

In checking the books and records of the Cotton 
Company I did not find any false entries, and I bal- 
anced the books as of the date of the close of business 
and they balanced within ten cents. 

Had the outbound documents covering cotton sold 
been deposited directly in the note department to be 
credited on unpaid acceptances, there would be a way 
in which the company could have kept a record of its 
cash transactions. It would have been done by a 
journal entry. It is not the usual and customary way 
of handling cash transactions, through journal entries. 
The journal entry would have had to be made, charg- 
ing the bank with the money and crediting the ac- 
ceptances. Q. And that account would have been 
duplicated, practically, by the acceptance account, would 
it not? A. Well, the acceptance account would have 
shown the difference all the time, of unpaid acceptances, 
On "Comes. 

“Q I think you testified yesterday that in your 
opinion it was unnecessary in order to reflect the 
true financial condition of the Cotton Company that 
a trust cotton account such as indicated by Mr. Bailey 
be opened up; and I understand you desire to make 
an additional statement as to why, in your opinion, 
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that would not be necessary. Will you at this time 
make such statement to the Court as to why you 
consider such an account unnecessary. 

A The question of the trust account may cause 
some reflection as to why the principles of account- 
ing couldn’t be applied to that particular account. In 
other words, in creating the trust account it would 
duplicate the acceptance account from the standpoint 
of the deposit. From the standpoint of the credit 
side the trust account was created by an arrangement 
to either replace the tickets or to return the funds 
from the sales of cotton. On the return of the tickets, 
or the return of the proceeds from the sale of cotton 
if the trust account had been set up, there would have 
been a difference between the two, whereas the ac- 
ceptance account would not have shown the same 
results, the difference being the cotton sold which had 
not been paid for under the acceptances. If this 
account had been adjusted from time to time by taking 
up the difference between the cost of the cotton cov- 
ered by the acceptances and the proceeds of the sale, 
the effect of the account would have been entirely 
lost; it would be just the result of the number of 
tickets they have. If it had not been, the account, 
when it was closed out, had the cotton been sold at 
a loss,—there would have been an item in the trust 
account with no tickets on hand and no funds to 
cover it. 

QO» That is, if all the cotton had been sold and 
the proceeds been— 
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A If all the cotton had been sold and the pro- 
ceeds of that sale of all the cotton had been less 
than the acceptances, there would have been an asset 
on the books for the cotton in trust and no tickets on 
hand and no proceeds to pay the account, because of 
their having been turned in. When the cotton tickets 
were returned, or the proceeds of the sale, the trust 
would have been extinguished, but not so on the books, 
unless the account had been adjusted. 

Q Then, as I understand you, if all the tickets re- 
ceived from the Bank had been sold and the total 
proceeds from the sale thereof returned to the ac- 
ceptance window, since the cotton was sold for less 
than it was purchased for, there would have been an 
apparent liability appearing on the books. 

A Yes sir. 

Q Although by the return of the total proceeds 
the trust account would have been extinguished ? 

A Yes sir; and there would still be a liability on 
the books for the amount of the unpaid acceptances. 

MR. COSGROVE: Even after you have paid 
them? 

A If the proceeds did not equal the total payment. 

Q BY MR. PARKE: If the proceeds from the 
sale of cotton had equaled the amount of the cost 
of the cotton what would have been the result ? 

A Then the acceptance account and the trust ac- 
count would have been in balance all the time. 

Q And would have been synonymous as to entries? 

A Yes sir, and would have been duplicated.” 
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Thereupon there was offered in evidence certain 
buyers’ reports attached to acceptances No. 13 and 
No. 16, said buvers’ reports being marked as defend- 
ant’s exhibit F, and one of which reports together 
with draft and trust receipt attached is as follows: 


(Defendant’s Exhibit F) 
SeRTON DRAFT 


13 No. 606 
California Cotton & Factorage Co. 
COTTON (Stamped in blue 
ink) 19095 


LOS ANGELES, CALIFORNIA 
Sept 27th 1920 
1 S12) ne PAY TO THE ORDER OF 
meee Cartithers,sctate Bank.......-.---.---<ucsmeeuee $1453.32 
Fourteen hundred fifty three and 32/100... DOLLARS 
WALUE RECEIVED AND CHARGE TO AC 
COUNT OF 


A/C OF 13 B/C-MARKED Various 
B/E Ne: 13 
B/C ATTACHED 6625 


re TOTAL WT. 
W. H. Rept. 

TO California Cotton & Factorage Co. 

Los Angeles, Calif. T. W. Ewing 
(Stamped across face in green ink): 
Date SEP 30 1920 

ACCEPTED 

CALIFORNIA COTTON & FACTORAGE CO. 
By |. B. Sears 

Manager 
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Thu. CITIZENS NATIONAL BANK 
LOS ANGEUSS, seir 
(Stamped across face in purple ink): 
PAID 
NOV 29 1920 
NOL TEPER 
CITIZENS NATIONAL BANK 
LOS ANGELES, CAL. 
(Stamped on reverse side): 
Pay to ANY BANK OR BANKER 
E. G. CARUTHERS STA I BAGae 
91-97 Somerton, Ariz. 91-97 
R. H. RAMSEY, Vice-President 
and Cashier 


(Defendant’s Exhibit F) 


TRUST RECEIPT No. 1 
CALIFORNIA COTTON & FACTORAGE Wa 
COTTON 


LOS ANGELES, CALIFORNIA. SEP 30 1920 
RECEIVED IN TRUST FROM THE 
The Citizens National Bank of Los Angeles BANK 
OF LOS ANGELES DOCUMENTS, DESCRIBED 
BELOW, THE PURPOSE BEING TO SECURS 
DELIVERY OF THE SHIPMENTS AND SECURE 
OUTBOUND DOCUMENTS THEREFOR, WHICH 
SHALL BE RETURNED TO SAID BANK IN 
CANCELLATION OF THEHIS sECErIEe: 
BD MEIN sss NO. B/C....13.... MARK, on 
COMPRESS OR YARD eS 13... Be 
ATTACHED 

1453.32 
CALIFORNIA COTTON & FACTORAGE CO. 
J. B. Sears MIGHS 


(DEFENDANT'S EX. F) 


INVOICE OF COTTON No. Bales 13 Pur. No. 
BOUGHT FOR ACCOUNT OF 
CALIFORNIA COTTON & FACTORAGE CGqTON LOCATED AT 
COMPANY ABBOTTS COTTON YARD 13° B7C 
Somerton, Ariz. Calfternia Sept 27th 1920 ———H-+—_Compress——-—————__ B/C 


THIS COTTON REPORTED AS FOLLOWS COTTON SHIPPED AS FOLLOWS COTTON MARKED 
IDVANIN: BUYER’S 

RUBIPOURMIE INO. LIMIT DIF. BALES YET SHIPPED B/L NO. 

NO. BALES B/M SHEET TO INVOICE TO No. BALES 


MARK CALCU- 
: BLOCK LATION 
6 13 aca 7 Fo 


Limit O. K. 
BALE OR BALE OR BALE OR : BALE OR 


TAG NO. WEIGHT PRICE AMOUNT TAG NO. WEIGHT PRICE AMOUNT TAG NO. WEIGHT PRICE AMOUNT TAG NO. WEIGHT PRICE AMOUNT 
1093 510 


1108 465 
1128 50s 
1304 539 
1332 535 
1344 530 
557 530 
1369 475 
1394 540 
1395 520 Go2e 
1437 435 22% 
1457 pillZ 22 eel 377-45 3262 
1520 403 22% 90.67 13050 
13050 
146812 
1625 
145187 
145 
1453 32 
(Stamped as follows) : 
Bake No: 6 
A/C 
Ck No. 13 
Cos. No, i 
Pur. No. 25 
er oNG, 23 
Si Bo No. 146 
(Blue pencil) : O. K. F 
Fix in Box 13 
RECAPITULATION INVOICE 
MARK Bales BOUGHT FROM WEIGHT PRICE AMOUNT 
jet BB 12 J. P. Taylor & Bunton Bros. 6122 22% 1377.45 
GK 1 Georgina Klindera 403 22% 90.67 
1468.12 
Less Yardage 16.25 
13 DOtALS 6525 1451.87 
1.45 ex. 
(Stamped): NOTED J.S.B. 
CHARGES (IF ANY) TO BE PAID BY US ON ABOVE PAID FOR 
ee iO aTCACE. ww. eee By Draft No. 606 for $1453.32 
On 13 Bales Cotton, @ 125 per bale $1625 Drawn on Agency at Los Angeles 
California 
Favor of E. G. Caruthers State Bank 
T. W. Ewing. 
Note :— 


. : bee Buyer. 
(Other portions of said Exhibit “F” consisting of cancelled checks and pencil memo- 


randums are not copied into the Bill of Ex ceptions) 
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CROSS EXAMINATION 


I have had tweny years experience. I made a care- 
ful analysis of the books of the Cotton Company in 
preparing my report. I worked on the books over a 
period of about six weeks I am admitted to prac- 
tice as an attorney. The witness’ attention was called 
to his report, defendant’s Exhibit “E”’, and particul- 
larly a portion thereof given on page 20, which reads 
as follows: 

“The system of accounting in use by the corpora- 
tion was very inadequate, and the manner of keeping 
its records was most careless. Information as to de- 
tails is lacking, and employes apparently have little 
knowledge even as to general conditions. Only mea- 
ger memorandums have been made in explanation of 
most entries, and numerous asssets and liabilities were 
never recorded in the books of account until an audit 
was made about April 30, 1921.” 
and also on page 18: 

“The affairs of the corporation were in a state of 
chaos.” 
and the witness was asked whether or not at this time 
he wished to make any explanation to the court of 
his statement to Mr. Parke yesterday with reference 
to the completeness of these records and these state- 
ments that appear in the report, and to which the 
witness testified :” 

That by chaotic condition of the books he meant 
that from the records it was very hard to determine 
the general course, the books having been removed 
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from the office of the Company. The minute book, 
stock book and trial balance book were not available, 
and I had to use the book Mr. Bailey had used in 
determining the sale of cotton by individual number. 
The witness’ attention was also called to page 15 of 
his report, wherein is set forth the following: 

“An attempt has been made to account for the pur- 
chase and sale of each individual bale of cotton, and 
this has been found impracticable with the inadequate 
system of accounting and the meager information in 
the office. Some explanation no doubt should be made 
as to why this cannot be done, and further detail as 
to the handling of cotton will be given.” 

Also to page 34 of the report, under the heading 
“Accounting of Cotton by Individual Sales”, wherein 
is set forth: 

“An attempt was made to account for each bale of 
cotton by individual number and weight, but this was 
not found practical owing to the lack of information 
in the records as to change of number of bales, etc.” 
And the witness was asked to make any explanation 
of said statements in the light of his testimony, to 
which the witness answered: 

That by way of explanation I will say that this 
reference made to page 15 was found impracticable 
with the inadequate system of accounting for the rea- 
son that the change of the numbers and bales had 
not been kept. They should have been kept either 
by the buyers in the field, when the changes were 
made in the compress, and reported to the office; in 
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other words, they should have ben been kept by some- 
body connected with the California Cotton and Fac- 
torage Company.” 

I never saw the stock record book that was kept by 
the Cotton Company, and never had any access to it. 
So that in my accounting I would not have access to 
the book that I referred to in that answer. The buyers 
report shows the data given on the stock book, where 
it could be obtained. 

Thereupon the witness’ attention was called to page 
13 of his report, as follows: 

“In the sale of cotton it would be sold by grade, 
and it will therefore be seen that any sale might in- 
clude bales of cotton purchased at different times and 
covered by many acceptances. In order to permit 
this it would be necessary to obtain from the Bank 
the bale tickets covering the grade desired, and this 
was done by substituting a trust receipt for each bale 
ticket so obtained.” 

Concerning this statement the witness testified: 

This report was made after I had completed my 
audit. In answer to the question as to whether after I 
had completed my audit I understood that a trust 
receipt was substituted for each bale of cotton, by 
way of explanation I will say that | commenced this 
audit in October and there was nothing so far as these 
trust receipts—except those I examined in your office 
—and the information as to these, as to how this 
transaction took place, was given me by Mr. Bailey, 
and that was my understanding that I received from 
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him at the time I made the audit. So that at the time 
I made this audit and made this report I thought 
there was a trust receipt given for each bale of cot- 
ton.” 

The witness’ attention was also called to page 14 of 
his report, as follows: 

“To secure the Bank against any loss by releasing 
the bale tickets a special deposit was made to the 
Citizens National Bank of $26,000, and this amount 
was advanced by T. J. West Company, Calexico, Cali- 
TOimaiay 

And in relation thereto the witness said that he 
had later ascertained since preparing the report that 
the $26,000.00 did not have anything to do with the 
acceptance and trust receipt accounts, but that it was 
a special account, separate and distinct. That is an- 
other phase of the information that I got from Mr. 
Bailey on checking the books. I ran across where 
this had been cut out, and that 1s why I asked how it 
had been done. It was thereupon stipulated that the 
entry in the books regarding the $26,000.00 was made 
by Mr. Bailey; that is, the entries which now appear 
in the books regarding the $26,000.00 item were made 
by Mr. Bailey. 

The witness’ attention was also called to page 14 of 
his report, as follows: 

“After the sale of cotton it was planned to take 
up the acceptances at the Bank or to cover at least 
such portion of it as was cotton withdrawn.” 
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Concerning this the witness testified that he had since 
discovered that that was not the plan, but that the 
plan was to pay acceptances by check and to pay sev- 
eral acceptatices at the same time, a considerable 
period of time after the cotton was sold. 

The witness’ attention was further called to page 
14 of his report, under the head ‘‘Loan Cotton’, as 
follows: 

“In addition to purchasing cotton the corporation 
contracted for the raising of cotton. Amounts were 
advanced for seed, cultivation and picking, and the 
crop of cotton was taken in settlement.” 
and concerning this the witness testified that he was 
not positive whether this plan was followed during 
both years of the Cotton Company's operations, but a 
considerable loss resulted to the Cotton Company from 
those contracts for the raising of cotton. 

And on page 17 of my report, the last paragraph 
but one I stated: ‘From exhibits of sales it will be 
seen that the proceeds of all sales were deposited to 
the credit of the Company either in the Calexico Na- 
tional Bank, Calexico, California, or Citizens Nationa! 
Bank of Los Angeles’. They put some sales thru 
the Calexico National Bank. 

The statement set forth on page 18 of my report is 
correct—which statement is as follows: 

“The statement, as reflected by the records of the 
corporation, discloses that a gross profit was made on 
cotton for the fiscal year ending August 31, 1922, of 
$53,222.08. This amount is reduced by the amount of 
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expenses, $23,507.45, and leaves a net profit of $29,- 
714.63. Bad debts are charged off to the amount of 
$63,068.12, and taking this item into consideration the 
loss for the year sustained by the corporation is $33,- 
353.49.” 

My report shows that from the entries appearing in 
the books of the Cotton Company at the time I audited 
them, which entries included those made by Mr. Bai- 
ley, there appeared an overdraft on Mr. Sears’ per- 
sonal account of $5,508.00. 

The witness’ attention was called to page 27 of his 
report, as follows: 

“T hereby certify that in my opinion the accom- 
panying balance sheet reflects the true condition of the 
corporation as of July 1, 1921, except for the liability 
of cotton oversold.” ‘That statement was my opinion 
at that time. I checked every one of the documents 
marked defendant’s Exhibit F which are attached to 
two acceptances that were accepted on October 4 and 
September 30, 1920, respectively. But I have no par- 
ticular recollection of these two individually. In the 
matter of these different documents that are attached 
to these acceptances, I do not know anything about 
when they were attached to them or who attached 
them to them. The acceptances, which is the first 
instrument in the files, is the ordinary acceptance 
that came into the bank with the cotton tickets at- 
tached. And it does not differ from any of the other 
acceptances that came in. The trust receipt that is 
attached to the acceptance is the form of receipt that 
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was used by the Cotton Company when they took the 
ticket from the sight draft and substituted a trust 
meceipt for it. 

I do not know the significance of the telegram 
blank upon which appears some penciled notations, 
and I do not know what connection the four checks 
attached thereto have, but the last document attached 
to the exhibit is a buyers’ report. It is the form of 
report that was gotten up in the field by the employed 
buyer of the Cotton Company at the time he made the 
purchase of cotton, and when he bought the cotton 
the cotton tickets and the sight draft came through to 
the plaintiff bank and the buyers’ report came through 
the mail to the Los Angeles office of the Cotton Com- 
pany. 

I do not know where the green ink stamp was put 
upon the buyers’ reports, wherein appears certain 
numbers which furnish certain data. I do not know 
whether this stamp and information was put on the 
buyers’ report after it reached the local office or not, 
but [ think it was supplied here. 

“Q Now let me show you this acceptance account, 
and calling your attention to No. 77, of date Novem- 
ber 19, 1920, which appears to be the first one not 
paid, I would like to have you state to the Court 
how you could determine from the books or records 
of the California Cotton & Factorage Company 
whether or not the bank held a trust receipt for that 
cotton (handing book to witness). 
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(Testmony of R. MM. Farrar.) 

A The only way I could tell from this would be 
on the buyers report. 

Q All right; I will show you a buyers report and 
would like to have you indicate to the Court—taking 
the ones that have been introduced in evidence—any- 
thing that indicates that a trust receipt was ever issued 
(handing paper to witness). 

A This calls for acceptance account in the Calexico 
Bank of 25 bales of cotton. (Examining buyers re- 
port) 

A This is shown by an acceptance number on here, 
on this buyers report. 

A. I don’t know what further answer I could make 
on this. The buyers report indicates the total cotton 
sold and the acceptance number.” 

The buyers’ reports do not say anything about trust 
receipts. I obtained my list of trust receipts outstand- 
ing on July 1, 1921, and the amount of them, from the 
bank records. 

REDIRECT EXAMINATION. 

I did not have to go to the bank records to get the 
number and the descriptive identification of each and 
every bale of cotton covered by unpaid acceptances, 
but I did, after completing my report, which has been 
introduced in evidence, prepare for use in court a 
statement showing the history of each and every bale 
of cotton covered by the 87 unpaid acceptances. The 
report which I prepared shows the disposition of the 
cotton covered by the unpaid accceptances and where 
the cotton came from, and it identifies by descriptive 
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bale number each and every bale of cotton covered 
by unpaid acceptances, and it shows whether the same 
was sold or ts still on hand, the sale number and the 
invoice. number. All of this informataion was ob- 
tained from the books and records of the Cotton Com- 
pany without reference to the record kept by the bank. 
except that I may have obtained some of the informa- 
tion from the trust receipts, but I was able without 
regard to the trust receipts and from the books kept 
by the Cotton Company to trace the disposition of 
each and every bale of cotton that was sold, and that 
without reference to the accounts kept over at the 
plaintiff bank. 

Whereupon the report so prepared by the witness 
was offered and received in evidence as defendant’s 
Exhibit G, which said exhibit consists of approxi- 
mately 19 pages, and it 1s stipulated that said report 
has entered thereon what the witness testifies is a full 
and complete history of each and every bale of cotton 
covered by the unpaid acceptances and trust receipts 
held by the plaintiff bank at the time of Sears’ death, 
showing the source from which cotton came, when it 
was sold and the amount realized therefor, and also 
the identical bales of cotton belonging to each and 
every acceptance and trust receipt, identifying each 
bale by its bale number and showing whether it had 
been sold and disposed of or was still on hand. In 
the preparation of this schedule marked defendant’s 
Exhibit G, I used the book gotten up by Mr. Bailey 
in preparation of some of the data. Concerning 
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the stock certificate book I find that the stub for cer- 
tificate number 18 has been removed from the book. 
My recollection is that when I first examined the stock 
certificate book there was one share made out to T. J. 
West unsigned by the president of the Cotton Com- 


pany. 
J. F. NORSWORTHY, 


a witness recalled by defendant, testified as follows: 
The documents which have been introduced in evi- 
dence as defendant's Exhibit F are what I[ refer to as 
buyers’ reports. The information, that is, the various 
letters and figures thereon, was placed there by me; 


that is the numerals appearing after the green stamp. 
The Company had a rubber stamp which I put on 
when [| received the buyers’ reports through the mail. 
I got the information which I entered thereon from 
the buyers’ report, which indicated the number of the 
acceptance given for the cotton covered by that par- 
ticular buyers’ report. The entry “C S No. 1” miéame 
cotton sales sheet, and “Pur. No.” indicates the office 
purchase number, and “L F No.” means ledger folio 
number, and on the ledger folio was entered the total 
amount of the cotton and the weight. It was not the 
general ledger, but the consignment ledger. The en- 
try “St. B. No.” means stock book number, and on the 
page of the stock book so indicated would be given the 
acceptance number, the bale number and the weight 
of the bales, and it would give the descriptive number 
of each bale. 
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I never at any time talked to Mr. Sears as to what 
I should do in the way of depositing outbound docu- 
ments. The first time I went to the bank with an 
outbound document I went to the receiving teller’s 
window to make a deposit. He told me I would have 
fomsee one of the vice presidents to Bet it O. K’dyso 
IT went over and got the vice president to O. K. it 
but I never received any instructions from Mr. Sears 
in that particular. The reason I took the outbound 
document to the receiving teller’s window is because 
that is our custom in Texas; whenever we have any- 
thing to deposit we go and give it to the receiving 
teller: we don’t have to have it O. K.’d. That is our 
custom whether the cotton being sold was covered by 
trust receipts or not. J worked with the Planters’ 
Cotton Oil Company and with the Choctaw Oil Com- 
pany. 

RECROSS EXAMINATION 

The information which I put into the stock book I 
took from the buyers’ report, and everything except 
the classification of cotton that appeared in the stock 
book appeared on the buyers’ reports. 

When drafts came in against the California Cotton 
and Iactorage Company for expenses in connection 
with the raising of cotton in the San Joaquin Valley 
| would advise Mr. McDevitt and have it O. K’d by 
him, or if he was not present would telephone him 
and get his authority to pay the draft, and I would 
then charge it to the McDevitt Cotton Company ac- 
count and pay the drait by check. ‘These drafts were 
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paid by checks signed by J. B. Sears, if he was in the 
office, otherwise by myself. The other cotton loans 
were all handled in the same manner. The Shepard 
& Gluck claim against the Cottton Company was for 
alleged shortage in weights and grades. 
REDIRECT EXAMINATION 

After entering in the stock book the information 
contained in the buyers’ report, I would later, when the 
cotton was sold, make entries in the stock book, mark- 
ing off the cotton sold and the date it was sold. The 
confusion in a few instances of the identifying num- 
ber of the bales of cotton occurred in this way—the 
cotton would be concentrated at the compress, where 
the yard tickets would be surrendered and compress 
tickets issued in lieu thereof, and some times several 
bales would go into one compress, but by the stock 
book we could trace the identical number of each bale 
of cotton. We had to keep it that way. 

Whereupon the defendant rested its case. 


THOMAS W. McDEVITT, 


a witness on behalf of plaintiff, was recalled. 
DIRECT EXAMINATION 

It is not true that, as testified by defendant’s witness 
Cramer, in talking to Mr. Cramer of the Maryland 
Casualty Company on the 19th day of May, 1921, that 
I told him that the Citizens National Bank had ap- 
proximately $140,000.00 worth of trust certificates. I 
told him the bank held acceptances. It is not true 
that, as testified by defendant’s witness Cramer, I told 
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Mr. Cramer that I had known for sometime that the 
Cotton Company had been losing money on account 
of the way the cotton market was going. I did not 
make any such statement. 

fumewant to stipulation the testimemy of CC. HF: 
Hartke, given at the first trial of this cause, was read 
into evidence, no objections appearing in connection 
with said reading. 


C. HVA ROE. 


recalled on behalf cf the Plaintiff in rebuttal, further 
testified as follows :— 
DIRECT EXAMINATION. 

I recall the occasion of certain certificates of stock 
of the California Cotton & Factorage Company being 
issued in the name of J. B. SEARS, some 496 shares 
in all, but I don’t remember the exact occasion as to 
when it was done. I had a conversation with Mr. 
West in connection with that matter in my office. Mr. 
Sears was present. This conversation took place about 
the ist. day of December, 1920. 

©. What was the conversation? 

”~ Mr. West and Mr. Sears, in substance, asked 
me what the records showed as to the latest date that 
the stock appeared in the name of Mr. West, that is, 
the 496 shares, and I[ told them that my recollection 
mwas that the last time that was referred to in tle 
minutes was the time we applied for an increase of the 
Capital Stock, which was May 20, and I so informed 
them, that that was the last record showing that the 
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stock was in the name of Mr. West. That was prac- 
tically all of that conversation. 

Subsequent to that conversation I know that certifi- 
cates for 496 shares of stock were issued in the name 
of J. B. SEARS. I can’t say exactly as to when those 
certificates were issued but it was sometime after 
December Ist., 1920. The witness identified the 6 
stock certificates 12 to 17 inclusive, the originals under 
stipulation to be forwarded to Clerk of Circuit Court 
of Appeals and stated that on each of the certificates 
save one is the witnesses signature. I put my signa- 
ture as Secretary on those certificates along about De- 
cember Ist., 1920. I was not Secretary of the Com- 
pany at that time. 

QO. BY THE COURT: Do you mean you put 
your signature on there as Secretary at that time when 
you were not Secretary? 

A. Yes. May I explain the circumstances? 

A. In the first place 1 was made Secretary for the 
purpose of letting Mr. Sears go back, and not as an 
officer, to prevent service being had on him by Shepard 
& Gluck— 

That was the agreement between the Board, and that 
was the conclusion that they had come to, and they so 
decided, and— 

A. (Continuing) Going back, then, it was some- 
time during the summer of 1920, I don’t remember 
the exact date, the claim of Shepard & Gluck was be- 
ing prosecuted and presented and we discussed infor- 
mally— 
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QO. Who is “we’’? 

A. The stockholders of the company,—the question 
of Mr. Sears going back to settle that claim. 

MR. PARKE: May we find out who discussed this 
matter? 

THE WITNESS: All the stockholders and direc- 
tors. 

A. (Continuing) And in the discussion that was 
had back and forth it was decided and said among 
them that I would be appointed Secretary— 

A. (Continuing) I don’t remember who said those 
different things; except that I was elected Secretary, 
and Sears didn’t go back to. Shepard & Gluck, and 
according to the records [| remained Secretary until 
sometime in September. ‘Then the question of the 
transfer of this stock came up and they told me that 
the transfer had been— 

MR. PARKE: Now let us find out who told him. 

A. (Continuing) Mr. West and Mr. Sears told 
me that they had transferred their stock and that it 
was done during the time that I was Secretary and tor 
that reason I would have to sign the certificates as Sec- 
retary. They so told me, and although the transfer 
had not actually been made they explained that the 
arrangements had been made as of that time and they 
were dating it back. 

CROSS EXAMINATION. 

I observed that certain erasures had been made upon 
the certificates, that is there seems to have been a date 
filled in and then erased and a later date filled in. Mr. 
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Norsworthy made the erasure, not in my presence but 
he acknowledged that he had done it along sometime 
after December lst., 1920. He first had written De- 
cember 1, or the numerals corresponding to that date 
in there. JI did not see him write the date in there 
but I saw the figures in there before he had made the 
correction, and I recognized them as his handwriting. 

Thereupon it was announced by counsel that there 
was no further rebuttal. 

Counsel then requested permission of the court to 
present a request for special findings of fact, and it 
was stipulated by counsel, and consented to by the 
court, that the “request for special findings of fact’ 
filed by the plaintiff and the defendant at the previous 
trial of this action before Judge Trippet. might be 
considered as re-filed as of this date and the request 
again made. 

Whereupon defendant, through its attorney, made 
the following motion: 

“In addition to the special findings of fact, if your 
Honor please, and before arguing the matter, if the 
Court desires to hear argument, the defendant, Mary- 
land Casualty Company, desires to present a motion 
that the Court enter findings and judgment in favor 
of the defendant, and bases said motion upon the fol- 
lowing grounds: 

1. That the first cause of action as set forth in the 
original complaint as amended by the amendments 
thereto does not state facts sufficient to constitute a 
cause of action; 
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2. Upon the ground that the evidence is insufficient 
in that there is no evidence that the California Cotton 
& Factorage Company at any time became or was lia- 
ble to the plaintiff bank in any sum for or on account 
of or by reason of the fraud, dishonesty, forgery, em- 
bezzlement, wrongful abstraction or wilful misappli- 
cation by J. B. Sears while in the performance of his 
duties as secretary of the Cotton Company ; 

3. That the evidence is insufficient in that there is 
no evidence that said J. B. Sears converted to his own 
use or to the use of any other person, partnership or 
corporation, any of the money, property, rights or cred- 
its of the California Cotton & Factorage Company 
either through his fraud, dishonesty, forgery, embez- 
zlement, wrongul abstraction or wilful misapplication 
as set forth in plaintiff’s first cause of action sued upon 
here ; 

4. For the reason that the evidence is insufficient 
in that there is no evidence that J. B. Sears converted 
to his own use or to the use of any other person, part- 
nership or corporation, other than the California Cot- 
ton & Factorage Company, any of the money, prop- 
erties, rights, or credits of the California Cotton & 
Factorage Company, either through his fraud, dishon- 
esty, forgery, embezzlement, wrongful abstraction or 
wilful misapplication as set forth in plaintiff's second 
€ause of action; 

>. That the evidence is insufficient in that there is 
no evidence legally sufficient to show that the California 
Cotton & Factorage Company sustained any loss by 
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reason of any of the acts of said J. B. Sears through 
his fraud, dishonesty, forgery, embezzlement, wrongful 
abstraction or wilful misapplication while in the per- 
formance of his duties as Secretary; 

6. That the evidence is insufficient, towit, in that 
there is no evidence to show the value of any security 
or securities alleged to have been converted, embezzled, 
misappropriated or wilfully misapplied by J. B. Sears 
while in the performance of his duties as Secretary of 
the Cotton Company; 

7. That the evidence is wholly insufficient, towit, 
in that there is no evidence that the Cotton Company 
sustained any loss by reason of any act or acts of 
fraud, embezzlement, misappropriation or misapplica- 
tion alleged or proven to have been performed by J. B. 
Sears while acting within the scope of his authority 
as Secretary of the Cotton Company, the evidence 
showing that the losses, if any were sustained by the 
California Cotton & Factorage Company, were not sus- 
tained by reason of any act or acts of J. B. Sears, and 
if said lossses were sustained they were sustained by 
acts of J. B. Sears in the performance of his duties as 
general manager, not secretary, of the California Cot- 
ton & Factorage Company, and are not covered by the 
bond sued upon herein; 

8. That the evidence shows that the California Cot- 
ton & Factorage Company at all times knew of all the 
acts being performed by J. B. Sears and all of the acts 
alleged to have been performed by him, if performed, 
and consented to the continuance of such acts and did 
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not at any time prior to the 19th day of May, 1921, 
give notice to the defendant bonding Company of said 
act or acts so performed; 

9. For the further reason that the evidence shows 
that the California Cotton & Factorage Company did 
not, within ten days after it became aware of the act 
or acts alleged to have occasioned the losses complained 
of, if any, notify the defendant Maryland Casualty 
Company of such act or acts or of the losses resulting 
therefrom as required under the policy of insurance 
and the application which is made a part thereof; 

10. For the reason that the evidence shows that the 
California Cotton & Factorage Company failed to have 
its books, accounts, stocks and securities inspected, 
audited and verified with funds on hand or in bank 
each month by T. J. West, Treasurer of the Cotton 
Company, or failed to have its books, accounts, stocks 
and securities inspected and audited and verified with 
funds on hand or in bank and checked up each month 
by any person or persons as required under the bond 
and application made in connection therewith and 
which constitutes a part of the bond. 

11. That the evidence shows that during all of the 
period of time during which the act or acts alleged 
and contended to have been performed by ]. B. Sears 
and which it is claimed resulted in a loss, 1f any, sus- 
tained by the Cotton Company were performed by J. 
B. Sears, if at all, while he was the owner of 497 
shares of the capital stock of the Cotton Company, and 
that during all of said time there were outstanding only 
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three additional shares: one each in the name of J. B. 
Conduit, T. W. McDevitt and C. H. Hartke, all of 
which certificates, while made out, had not been issued 
and delivered to said J. B. Conduit, T. W. MeDevmm 
and C. H. Hartke; that each and all of said last mer 
tioned parties paid no consideration for the stock so 
made out in their names and had no financial interest 
in the Company during said period of time, or in said 
corporation, and were dummy directors and officers, 
and the said California Cotton & Factorage Company 
as a corporation continued on and after May 24, 1920, 
and during the whole period of time during which acts 
complained of, if any, were performed by J. B. Sears; 
and during said period of time the said J. B. Sears 
was doing business through the corporation California 
Cotton & Factorage Company. 

12. There is no evidence to support the allegations 
of plaintifi’s complaint as amended. 

That, I take it, is all, now, unless the Court desires 
the various matters argued. 

THE COURT: Of course that motion indicates 
the reasons why you consider the judgment should be 
in your favor, and naturally would be considered with 
the whole case. 

MR. PARKE,: Yes, I understand that. 

THE COURT: No particular ruling is now made 
on the motion. 

MR. PARKE;: No, I understand that.” 

It is stipulated that counsel for plaintiff at this time 
filed with the clerk and presented to the Court its spe- 
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cial findings of fact upon each and every of the issues 
of fact raised by the pleadings in the case, and at that 
time requested the Court to make its special findings in 
conformity with said special findings, and to sign spe- 
cial findings then submittted. 


ae ite UNITED STATES DISTRICT COURT 
a IND FOR THE SOUTHERN DISTRICT 
OF CALIFORNIA, SOUTHERN 
DIVISION. 
CitiweaNS NATIONAL BANK 


) 
OF LOS ANGELES, ) 
) REQUEST FOR 
) 


Plawititt, 
VS. : SPECIAL BIND- 
) 
MARYLAND CASUALTY JINGS Orr Act 
COMPANY, a corporation, ) 
) 


Defendant. ) 


Comes now the Maryland Casualty Company, de- 
fendant herein, and respectfully requests the Court to 
make the following Special Findings of Fact herein: 

im 

That the California Cotton & Factorage Company 
(hereinafter designated as Cotton Company) was or- 
ganized on or about the Ist day of September, 1919, 
for the purpose of carrying on general brokerage busi- 
hess in the buying and selling of cotton and cotton 
products. That on or about the 8th day of Septem- 
ber, 1919, the Cotton Company made written applica- 
tion to the plaintiff Bank for a line of credit not ex- 
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ceeding Two Hundred Thousand Dollars ($200,- 
000.00); that the plaintiff Bank granted said line of 
credit under the following Resolution by its Board of 
Directors passed on the 11th day of September, 1919, 
to-wit: 
“Upon motion of G. W. Walker, seconded by 
A. J. Waters, and carried, a line of credit Ups 
the maximum amount of $200,000.00 at any one 
time was granted to the California Cotton & Fac- 
torage Company, the same to be guaranteed by its 
officers and secured by warehouse receipts for cot- 
ton, drafts with bill of lading attached for cotton, 
or advances to growers on crop mortgage or 
cotton.” 

That in said written application for line of credit the 
Cotton Company stated and represented to the plaintiff 
Bank that in the purchase of cotton it would cause 
drafts to be drawn with warehouse or yard tickets ar- 
tached covering the cotton purchased, same to be drawn 
by the seller upon the Cotton Company and after being 
accepted by the Cotton Company and guaranteed by its 
officers would be presented to the plaintiff Bank for 
payment for and on behalf of the Cotton Company; 
that for the more convenient handling and sale of the 
cotton so purchased, the plaintiff Bank would surrender 
and deliver up to the Cotton Company the warehouse 
or yard tickets attached to said drafts so accepted and 
accept in lieu thereof trust receipts in words and figures 


as follows, to-wit: 
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TRUST RECEIPT. ND. om 


California Cotton & Factorage Co., Los Angeles, Cal. 
Received in trust from the Citizens National 
Bank of Los Angeles, Bank of Los Angeles, docu- 
ments described below, the purpose being to secure 
delivery of the shipments and secure outbound 
documents therefor which shall be returned to said 
Bank in cancellation of this receipt. 
mye No...... No. B.C..... (igaglee. ... 
CALIFORNIA COTTON & FACTORAGE CO. 
i &. SEARS) Mier. 
Compress or yard receipts 
— B/C attached. 


That plaintiff Bank, relying upon the written appli- 
cation for line of credit so made to it, did thereafter 
and between September 8, 1919, and April 29, 1921, 
pay for and on behalf of the Cotton Company drafts 
which were drawn upon the Cotton Company and ac- 
cepted by it and guaranteed by its officers in large 
numbers and in total sum aggregating not less than 
re ; that said Bank did also, pursuant 
to the written application so made, cause or permit 
each and all of the warehouse receipts or yard tickets 
attached to said drafts to be surrendered to the Cotton 
Company and accepted in lieu thereof trust receipts 
substantially in form as hereinbefore stated. That all 
said trust receipts were signed in the name of the 
Cotton Company by “J. B. Sears, Manager”. That at 
the time the plainitff Bank surrendered the warehouse 
receipts or yard tickets and accepted trust receipts it 
knew the cotton covered thereby would be by the Cot- 
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ton Company sold and disposed of in its regular course 
of business. 
IT. 

That thereafter and prior to April 29; 1921, all of 
the said drafts so paid and held by the plaintiff Bank 
were by the Cotton Company paid, save and except 87 
drafts aggregating the principal sum of $82,489.96, 
which drafts with trust receipts attached thereto plain- 
tiff Bank now holds. 

ITI. 

That the plaintiff Bank now holds trust receipts 
covering 1,476 yard tickets, each representing one bale 
of cotton. That 385 of said yard tickets have been 
returned to said Bank. That the cotton covered by 
the balance of said yard tickets was by the Cotton 
Company sold and disposed of in its regular course of 
business, and the total proceeds from the sale thereof 
deposited in the Cotton Company’s general checking 
account in the plaintiff Bank, said deposits being repre- 
sented by drafts drawn upon the purchaser, together 
with bill of lading covering the cotton so sold. 

ING 

That the Cotton Company paid and discharged all 
of the drafts held by plaintiff Bank, save and except 
87, and secured release of the trust receipts attached 
thereto by check drawn in favor of the plaintiff Bank 
upon the Cottton Company’s general checking account 
in plaintiff Bank. That throughout all the course of 
dealings between the plaintiff Bank and the Cotton 
Company, during the period from September 8, 1919, 
to April 29, 1921, the plaintiff Bank did not require 
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the “outbound documents” covering the cottton speci- 
fied or covered by the trust receipts to be delivered 
back to the plaintiff Bank for the express purpose of 
cancelling the trust receipt held by plaintiff Bank but 
permitted the Cotton Company to deposit the “out- 
bound documents” as a cash deposit in the Cotton 
Company’s general checking account and permitted the 
Cotton Company to make payment of the drafts and 
secure release of the trust receipts held by the plaintiff 
Bank by check drawn upon the Cotton Company’s 
checking account. That all of the drafts that were 
paid to the plaintiff Bank by the Cotton Company were 
paid in that manner. 
2 

That the plaintiff Bank knew of and consented to the 
use by the Cotton Company of the moneys deposited in 
its general checking account in the payment of its gen- 
eral operating expenses and for other purposes than 
the payment to plaintiff Bank of the acceptances held 
by it. 

VI. 

That the plaintiff Bank, under the arrangements had 
with the Cotton Company at the time the $200,000.00 
maximum line of credit was extended, reserved to itself 
as additional security for any credit so extended, a 
lien upon all moneys on deposit at any time in the name 
of the Cotton Company in the Cotton Company’s gen- 
eral checking account in plaintiff Bank. 

VII. 

That all of the cotton covered by the yard tickets 

surrendered to the Cottton Company by the Bank, 
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including those for which the plaintiff Bank now holds 
trust receipts, was by the Cotton Company sold and 
the total proceeds from the sale thereof deposited in 
the general checking acccount of the Cottton Company 
in plaintiff Bank. That all of the sums withdrawn 
from the plaintiff Bank were withdrawn by checks of 
the Cotton Company signed by its agent or officer 
having authority to sign checks and used by the Cottton 
Company in the general operation of its business and 
in payment of acceptances of plaintiff Bank. 
ay Ta. 

That the Cotton Company sustained no loss whatso- 
ever by reason of any act or acts of fraud, dishonesty, 
forgery, embezzlement, wrongful abstraction or wilful 
misapplication of moneys, securities or other personal 
property by J. B. Sears while in the performance of his 
duties as Secretary in the service of the Cotton Com- 
pany. 

IX. 

That the loss sustained by the Cotton Company evi- 
denced in part by its indebtedness to the plaintiff Bank 
was incurred not by reason of any act or acts of fraud, 
dishonesty, forgery, embezzlement, wrongful abstrac- 
tion or wilful misapplication by J. B. Sears while in 
the performance of his duties as Secretary in the 
service of the Cotton Company, but said loss accrued 
as a result of the purchase and sale of cotton in the 
regular course of the Company’s business upon a de- 
clining cotton market. 
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Xe. 

That said J. B. Sears did not at any time convert to 
his own use or to the use of any person or persons 
other than the Cotton Company any of the securities 
or other personal property referred to and described in 
plaintiff’s first cause of action, or the proceeds thereof. 

Xl, 

That J. B. Sears did not embezzle, wrongfully ab- 
stract or wilfully misapply any moneys, securities or 
other personal property belonging to the Cotton Com- 
pany did not convert to his own use or to the use of 
any person or persons other than the Cotton Company 
any of the sum or sums set forth in plaintiff’s second 
cause of action. 

Moab. 

That books were kept by the Cotton Company in 
which were entered the description of all cottton re- 
ceived and sold and the cost and sale price thereof; all 
receipts and disbursements by the Cotton Company of 
its funds; all indebtednesses contracted with plaintiff 
Bank and all other financial transactions had by the 
Cotton Company. That said books so kept fairly and 
truly reflect the actual financial operations and condi- 
tions of the Cotton Company. That said books were 
kept by J. F. Norsworthy, employed by the Cotton 
Company as bookkeeper. That J. B. Sears did not 
cause said books to be kept in a false manner. 

XI. 

That the Cotton Company was at all times aware of 
and had full knowledge of the operations of the Cot- 
ton Company by J. B. Sears as Secretary and/or 
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Manager and particularly its transactions with the 
plaintiff Bank. That J. W. McDevitt and T. J. West, 
as officers of the Cottton Company, knew of the ar- 
rangement made by the Cotton Company with the 
plaintiff Bank as to the manner in which the Cotton 
Company did business with said Bank, and knew that 
the Cotton Company was securing warehouse receipts 
or yard tickets from the bank and issuing trust receipts 
in lieu thereof, and that the cotton represented thereby 
was being sold and disposed of by the Cotton Com- 
pany, and said J. W. McDevitt and T. J. West, as 
officers of said plaintiff Bank, consented thereto. 
XIV. 

That the issued capital stock of the Cotton Company 
was 500 shares of the par value of $100.00 each. That 
on and after the 24th day of May, 1920, J. B. Sears 
was the owner and holder of 497 shares of said stock. 

XV. 

That J. B. Sears was Secretary of the Cotton Com- 
pany from the date of its organization until May, 1920, 
at which time his written resignation was accepted by 
the Company and thereupon C. H. Hartke was elected 
Secretary; that the said C. H. Hartke held the office of 
Secretary until September 9, 1920, when his written 
resignation was accepted and J. B. Sears was re- 
elected to the office of Secretary and continued to hold 
the same until his death on May 3, 1921. 

XVI. 

That at all times from September, 1919, up to May 
3, 1921, J. B. Sears was also General Manager of the 
Cotton Company and as such General Manager was, 
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by virtue of the By-laws of th ecorporation, vested 
with the entire charge and control of the Cottton 
Company’s business. 

XVII. 

That at all times from the incorporation of the Cot- 
ton Company until May 24, 1920, T. J. West was 
Treasurer of the corporation. That no audit of the 
books of the Cotton Company was made at any time 
by IT. J. West. 

XVIII. 

That the Cotton Company's books, accounts, stocks 
and securities were not inspected and audited nor were 
same verified with funds on hand or in bank at any 
time during the period covered by the bond sued upon 
herein by T. J. West nor by any other person during 
the period covered by the bond sued upon herein. 

XIX. 

That the Cottton Company knew at all times during 
the period covered by the bond sued upon herein that 
J. B. Sears, as General Manager, in the conduct of 
the Cotton Company’s business, was withdrawing from 
the plaintiff Bank moneys deposited in said Bank to 
the credit of the Cotton Company and was using the 
money so withdrawn for the purpose of purchasing 
cotton and paying the operating expenses of the Cotton 
Company. That the Cotton Company also at all times 
knew that the money received by the Cotton Company 
from the sale of cotton covered by trust receipts held 
by the plaintiff Bank was being deposited to the check- 
ing account of the Cotton Company in plaintiff Bank 
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and was being withdrawn and used in payment for cot- 
ton purchased and in payment for the general operating 
expenses of the Cotton Company. 

XX. 

That the Cotton Company at all times during the 
period covered by the bond sued upon herein knew of 
the commission by said J. B. Sears, of the acts com- 
plained of and charged in plaintiff’s Complaint as the 
basis for recovery against the defendant. That the 
Cotton Company permitted said J. B. Sears to con- 
tinue the commission of such act or acts and did not 
at any time prior to the 19th day of May, 1921, notify 
the defendant Company thereof. 

XXII. 

That the Cotton Company did, prior to the 30th 
day of April, 1921, become aware of and knew of the 
commission by J. B. Sears of all the acts complained 
of and set forth in plaintiff's Complaint, but said Cot- 
ton Company did not, within ten days after becoming 
aware of the commission of said act or acts com- 
plained of, notify the defendant Company as required 
by the bond sued upon herein. 

XXII. 

That if any loss was sustained by the Cotton Com- 
pany by reason of any act or acts of fraud, dishon- 
esty, forgery, embezzlement, wrongful abstraction or 
wilful misapplication by J. B. Sears while in the per- 
formance of his duties as Secretary and which oc- 
curred during the conntinuance of the bond sued upon, 
such loss was discovered by and known to the Cotton 
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Company prior to the 29th day of April, 1921, and 
notice of such loss 

Thereafter, and after opinion of the Court had been 
rendered herein, application was made to the Court 
by plaintiff for permission to reconsider the date 
fixed by the Court when T. J. West sold and trans- 
ferred his stock in the Cotton Company to J. B. Sears. 
Pursuant to said application the Court gave further 
consideration to said question, and thereafter, the 
partics hereto thereupon entered into the following 
stipulation: 


‘ae Tak DISTRICT COURT OF TALE UNITED 
SALES, SOUTHERN DISTRICT OF 
CALIFORNIA SOUTHERN 


DIVISION 
DHE CITIZENS NATIONAL  ( 
BANK OF LOS ANGELES, ) 
( No. 1124 Civil 
Plait, ) 
( 
-VS- ) SITPULATION 
( 
MARYLAND CASUALTY ) 
COMPANY, ( 
Defendant. ) 


The defendant herein having made application to 
the court for permission to re-open the case and in- 
troduce the testimony of Milton M. Carlson, a hand- 
writing expert, as to the results of his examination of 
the stock register book of the California Cotton & 
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Factorage Company, and said application having been 
granted; NOW THEREFORE, 

IT IS HEREBY STIPULATED between plaintiff 
and defendant, through their respective attorneys, as 
follows: 

i 

That Milton M. Carlson is a handwriting expert and 
duly qualified as such to testify in relation to the sub- 
ject matter hereinafter set forth. 

a. 

That said witness shall be deemed to have been 
sworn as a witness 1n the case and to have testified in 
accordance with letter bearing date January 9th, 1925, 
written to Messrs. Bicksler, Smith & Parke, attorneys 
at law, and signed by said Milton M. Carlson, which 
said letter is as follows: 


‘MILTON CARLSON 


Examiner & Photographer 
Questioned Documents 
306 International Bank Bldg. 

Los Angeles 

Los Angeles, January 9, 1925 
Messrs. Bicksler, Smith & Parke, 
Attorneys at Law, 
829 Citizens National Bank, 
Los Angeles, California Attention Mr. Parke 
Dear Sirs,— 

At your request I have on January 8th and Oth, 

1925, examined the stock certificate book of the Cali- 
fornia Cotton & Factorage Company, being one of the 
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aad Il Ged zc: soflow:: 
THAT dhe eeneeead Gee wre oe thee sees, 12 1 
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aineesen? scabs wee — 
“hi/ty (ay. 
MILTON CARISOW 
Bes farther sopelaced thee the cee! ek OF 
cases seers 17. 15. P4125 ed 16, ond 1, beer or 
Geass of cock of th: UCediovene (cemoe & Facorage 
Company, @ the eee Ff | 5B. Sears. my & Gee 
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For purposes of this Bill of Exceptions and in 
order that the Court of Appeals may have before it 
for inspection the stock certificate book and the origi- 
nal certificates of stock issued to J. B. Sears, said 
stock certificate book being Defendant’s Exhibit “B”, 
and said original stock certificates being the originals 
of which Exhibit “C’ are copies, it is hereby stipu- 
lated and agreed that said original stock certificate 
book and said six (6) original certificates, being stock 
certificates numbers 12, 13, 14, 15 and 16, of the Cali- 
fornia Cotton & Factorage Company standing in the 
name of J. B. Sears, may be by the Clerk of the above 
entitled Court forwarded to and filed with the Clerk of 
the District Court of Appeals of the Ninth District, 
from which Court it is proposed to secure a Writ of 
Error herein. 

Thereupon and after the Court had rendered its de- 
cision and judgment herein, upon stipulation the Court 
duly made and entered an Order giving the defendant 
to and including the 15th day of April, 1925, within 
which to prepare, serve and file its Bill of Exceptions 
herein, and thereafter and before the 15th day of 
April, 1925, upon further stipulation of counsel, the 
Court duly made and entered a further Order extend- 
ing and enlarging to May 15, 1925, the time within 
which the defendant might serve and file its Bill of 
Exceptions; and thereafter and prior to the 15th day 
of May, 1925, the said Court, upon stipulation of 
counsel, extended and enlarged the time until June 15, 
1925, within which defendant might prepare, serve and 
file its Bill of Exceptions herein, and said Bill of Ex- 
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ceptions has been prepared, served and filed within the 
time allowed by law and extended by stipulations of 
counsel and the Order of the Court, and counsel for 
defendant asks that the same be allowed and approved 
as correct. 

And be it further remembered that the above and 
foregoing Bill of Exceptions is a full, true and correct 
statement of all of the evidence in the cause, and also 
of all objections, rulings and exceptions relied on by 
the defendant, and other proceedings in and upon the 
said trial; that no other different evidence, objections, 
rulings or exceptions relied on by said defendant or 
other proceedings were had in or upon said trial. And 
now, within due and proper time, said defendant, 
Maryland Casualty Company, a corporation, presents 
and introduces this, its said Bill of Exceptions, to said 
Court, and in order that said Exceptions may be pre- 
served and perpetrated and in furtherance of justice 
and that right may be done, the said defendant, Mary- 
land Casualty Company, presents the foregoing as its 
Bill of Exceptions herein and prays that the same may 
be settled, approved and allowed as true and correct in 
all particulars, and signed and and certified as provided 
by law and made a part of the records in the above 
entitled case. 

Dated: 8th day of June, 1925. 

MARLAND CASUALTY COMPANY, 
a corporation, 
Defendant 
By Bicksler Smith & Parke 
Its Attorneys 
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STIPULATION APPROVING Bil Or 
EXCEPTIONS 


It is hereby stipulated and agreed that the foregoing 
Bill of Exceptions is true and correct in all particulars, 
and that the same may be made a part of the records 
in the above entitled cause. 

Dated: Los AMeeles Caliiernia, this ssa day of 
June, 1925. 

CITIENS NATIONAL EAS 
a corporation, 
Plaintiff, 


Its Attorneys 
MARLAND CASUALTY COMPANY, 
a corporation 
Defendant, 


Its Attorneys 

Thereupon on Monday, July 27, 1925, pursuant to 
written notice served and filed on July 24, 1925 the 
matter of the settlement and signing of the foregoing 
bill of exceptions as amended came on regularly to be 
heard before the Honorable William P. James, sitting 
in chambers; and in support of said motion to settle 
said bill of exceptions as amended there was served 
and filed the following affidavit: 
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moti DISTRICT COURT OF THE UNITED 
STATES; SOUTHERN DISTRICT OF 
CALIFORNIA, SOUTHERN 
DIVISION. 


CITIZENS NATIONAL BANK 
OF LOS ANGELES, 
No. 1124—Civil. 
Plaintiff, 
VS. SUPRORE OF 
“SETTLEMENT 
AND ALLOW- 
ANCE OF BILE 
) OF PCr 
( 


MARYLAND CASUALTY 


) 
) 
) AFFIDAVIT IN 
) 
COMPANY, ) 


Defendant THOM S, 7 


COUNTY OF LOS ANGELES ) 
) Ss. 
STATE OF CALIFORNIA _ ) 


DALE. PARIGE, 


being duly sworn, deposes and says: 

That he is a member of the copartnership of Bicks- 
ler, Smith & Parke, attorneys for the defendant herein. 

That on the 14th. day of March, 1925, and within 
ten (10) days after the entry of judgment herein, affi- 
ant secured and filed stipulation and order of court 
extending the time within which defendant might pre- 
pare, serve, and file its bill of exceptions to the 15th. 
day of April, 1925; that on the 14th. day of April, 
1925, affiant secured and filed in this court, order and 
stipulation extending defendant’s time to prepare, serve 
and file its Bill of Exceptions to May 15th., 1925; that 
on May 15th, 1925, your afthant secured and filed in this 
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court stipulation and order extending defendant’s time 
to prepare, serve and file its bill of exceptions to the 
15th. day of June, 1925. That on the Mth. dayea 
June, 1925, defendant’s proposed bill of exceptions was 
prepared, served and filed. That thereafter, to-wit, on 
the 9th. day of June, 1925, stipulation was entered into 
between counsel for plaintiff and defendant as fol- 
lows :— 


“IN THE DISTRICT COURT OF THE UNIGES 
STATES FOR THE SOUTHERN DISPRIGE 
OF CALIFORNIA, SOUTHERN 
DIVISION. 

THE CITIZENS NS TIONAL 


BANK OF LOS ANGELES, 
a corporation, 


No. 1124 - Civil. 


VS. 


) 

) 

ss 
Plaintiff, ) 
) 

) 


MARYLAND CASUALTY ) 
COMPANY, a corporation. 
Defendant. ) 


STIPULATION EXTENDING TIME TO PRES 
PARE PROPOSED AMENDMENTS TO 
PROPOSED BILL OF EXCEPTIONS 3@— 
MARYLAND CASUALTY COMPANY, Sa 
CORPORATION, 


It is hereby stipulated by and between the parties 
hereto and their respective counsel that The Citizens 
National Bank of Los Angeles, a corporation, may have 
to and including July 9, 1925, within which to prepare 
and serve proposed amendments to the proposed bill 
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of exceptions of the Maryland Casualty Company, a 
corporation. 
It is further agreed that this stipulation may, but 
need not be filed of record. 
Dated June 9) 1925. 
(Signed) HUNSAKER, BRITT & COSGROVE. 
Attorneys for Plaintiff. 
(Signed) BICKSULER, SMITH & PARKE. 
Attorneys for Defendant.” 


That on the 8th. day of July, 1925, plaintiff, through 
its counsel, served and filed “Proposed Amendments to 
the Bill of Exceptions”, which said proposed amend- 
ments contain fifty-nine (59) pages and contain Two 
Hundred Ninety-six (296) proposed amendments. 
That on receipt of the proposed amendments and upon 
checking same affiant found that a great many proposed 
amendments seemed to be without merit and there- 
upon your affiant called T. B. Cosgrove, one of the at- 
torneys for plaintiff, by telephone and suggested that 
a great many of the proposed amendments seemed to 
be without merit, and suggested that a conference be 
had concerning the same. That at said telephone con- 
versation said T. B. Cosgrove stated to afhant, “That 
the proposed amendments were prepared by two young 
men in our office during my absence and they may have 
been over cautious, and I suggest that you check the 
proposed amendments, indicating those you think are 
proper and those you think ought not to be allowed 
and return your copy of the proposed amendments with 
your notations thereon and I will check them over 


486 Maryland Casualty Company vs. 


within the next few days and let you know which ones 
we will insist upon.” That pursuant to said request 
affant checked all of the proposed amendments, making 
notations thereon of those approved by affiant and 
those not approved, and did on the 15th. day of July, 
1925, return the copy of the proposed amendments so 
served upon attorneys for defendant with the notations 
thereon, and accompanied same by a letter as fol- 
lows :— 


“July 15, 1925. 
Messrs. Hunsaker, Britt & Cosgrove, 
Attorneys-at-Law, 
Suite 1031 Title Insurance Bidg., 
Los Angeles, Calif. 
In re: Citizens Natl. Bank vs. 

Maryland Casualty Company. 
Dear Mr. Cosgrove: 

We are handing you our copy of your proposed 
amendments in Maryland Casualty Company case. 

We have indicated with an “O. K.” those we approve 
of, and by the word *‘No” those we think are sufficiently 
set forth in the Bill of Exceptions. 

The notation “No” does not indicate that your pro- 
posed amendment is not supported by the transcript, but 
in most instances because we think the proposed Bill 
narrates the fact without setting forth so much detail 

We believe the Bill of Exceptions should narrate as 
briefly as possible the ultimate facts as testified to by 
the witnesses, avoiding as much detail of testimony as 
possible. 
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We observe that objections are made to all exhibits 
meen the theory that copies attached) are not true 
copies. The copies of all exhibits, except those which 
were set forth in the reporter’s transcript were pre- 
pared by the Court Reporter and he assures us they are 
true copies. \We personally have not compared them. 

After checking over the proposed amendments in 
view of the foregoing, and the notations thereon, the 
writer will be pleased to go over the proposals in de- 
tail so that the proposed bill may be rewritten, if pos- 
sible, during the week. 

Very truly yours, 
DHP/W BiCiser ER SMT Tas PAIR.” 


Encl. 


That thereafter, and between July 15th., 1925, and 
July 22nd., 1925, afhant called Mr. T. B. Cosgrove on 
two occasions, asking how soon he would complete his 
re-checking of the proposed amendments and was ad- 
vised by him that the re-checking would be made within 
a day or two. That during the afternoon of July 
gend,, 1925, the said T. B. Cosgrove returned to affiant 
the proposed amendments with certain notations made 
thereon and which did not appear upon the “Proposed 
Amendments”? when first served, and said T. B. Cos- 
grove accompanied said return with a letter as fol- 
lows :— 
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“July 22nd eZee 
IN RE CITIZENS NATIONAL BANK VY WIA 
LAND "CFS Ore iieee: 
Messrs. Bicksler, Smith & Parke, 
Citizens National Bank Bld., 
Los Angeles, Calif. 
ATTENTION MR. PARKE. 
Gentlemen: 

Responding to your esteemed favor of the 15h. 
instant in the above entitled matter, we wish at the 
outset to express our opinion that the time for settling 
a bill of exceptions in the above entitled matter has 
expired; that the court is without jurisdiction to settle 
a bill of exceptions at this time, and that the same 
may not legally be incorporated into a printed tran- 
script of record upon writ of error. 

If we err in the matter just stated, and a judge of 
the local District Court undertakes to settle your pro- 
posed bill of exceptions, we shall, with regard to our 
proposed amendments, take the position as reflected by 
the following references: 

Subdiv. I. Our proposed amendments numbered re- 
spectively 3, 5, 11, 17, 29, 30, 31, 34, 47, 49, 54.0iame 
56, 70, 92, 98, 99, 120, 129, 140, 141, 142, 143, Saas 
146, 147, 148, 171, 175 if 168 is dented, 176, 191, 
192, 193, 194, 195, 197, 199, 200, 201, 202, 204, 2a) 
209, 215, 219, 250, 251, 252, 253, 257, 258, 250 yeeeee 
205, 277, 286 and 287 will not be insisted upon. 

Subdiv. II. Exhibit number 2, pages 2, 3, and 4 of 
the proposed bill is marked Exhibit number 1. Exhibit 
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number 1, pages 5, 6, 7 and 8 of the proposed bill is 
inarked exhibit number 2. 

(1) Accordingly, these exhibits should be correctly 
numbered. 

(2) The answer to question number 12, page 7, 
(proposed transcript, plaintiff's exhibit 1, incorrectly 
marked exhibit number 2), must be corrected to corre- 
spond with original. We attach importance to the 
printed portion of the answer omitted in your proposed 
bill. 

(3) The trust receipt as copied into the proposed 
bill, pages 19 and 20, is difficult to understand, and 
because of the importance of the document, we suggest 
that the instrument be copied as originally printed, and 
as the same appears in page / of plaintiff's complaint, 

(4) On page 31 of the proposed bill of exceptions, 
is an incorrect copy of plaintiff’s exhibit 11. When re- 
copying this instrument do not omit time and place 
where the same originated, as shown upon the original. 

(5) On pages 12 and 13 of the proposed bill are 
extracts from the bylaws of the Cotton Company. If 
you do not wish to print the entire set of bylaws then 
in addition to article 3, we wish to have inserted article 
4. relating to certificates of stock and transfers. We 
suggest also on page 12, line 4, the elimination of the 
words “‘were read in evidence’ and the substitution 
therefor of the word “are” In lines 10 and 11 the in- 
sertion of section 2---, and section 3---, and elimination 
of the statement “that is section 1, section 4 reads”. 
Also the elmination on page 12, line 29, of the follow- 
ing sentence: ‘This is the important portion of it.” 
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(6) The original exhibit number 5 copied into your 
proposed bill, pages 13, 14 and 15, was upon the letter- 
head of the Cotton Company. When page 13 is re- 
written we wish the printed matter appearing on the 
letterhead to appear. There are typographical errors 
at line 10 and 13, page 15. 

(7) The letter dated August 9, 1921, being part of 
plaintiff's exhibit 13, appearing on page 47 of your 
proposed bill does not bear the signature “G. F. 
Cushwa.” The original marked as an exhibit bears 
this signature. 

(8) On page 157% reference is made to defend- 
ant’s exhibit F, and a portion of one of the exhibits is 
thereafter copied into the proposed bill. Immediately 
following the end of page 160 we wish inserted either 
this notation ‘Other portions of said exhibit consisting 
of cancelled checks and sheets containing pencilled 
memoranda are not copied into this bill of exceptions,” 
or copies of the checks and pencilled memoranda, as 
you prefer. 

(9) Our proposed amendment number 246 is not 
correctly stated Line 23 which now reads ‘246. P. 
155, 1. 16, after the word: “books”, strike out” should 
read “246. P. 155, 1. 19, after the word: “acceptance” 
strike out”. 

It may appear that some of the suggestions in this 
subdivision may refer to proposed amendments men- 
tioned in the first subdivision. If so, the waiver of the 
amendment as proposed is conditioned upon the adop- 
tion of the suggestion herein contained. 
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Subdiv. II]. Proposed amendments not approved by 
you and marked O. K. upon your copy of the proposed 
amendments, and not heretofore in subdivision I or 
subdiviston IT referred to, will be insisted upon. 

For your accommodation we will hold ourselves in 
readiness to confer with you personally, or appear upon 
written notice at any time during the ensuing week or 
thereafter, before Judge James, to discuss the matter 
of the settlement of the proposed bill. 

With sincere feelings of esteem, we are, 

Very truly yours, 
HUNSAKER, BRITT & COSGROVE 
TBC:A (Signed) By T. B. COSGROVE.” 


That affiant received said letter upon his return to 
taes@mice at 5.30 P. M. on July 22nd., 1925. 

That on the morning of July 23rd., 1925, Mr. T. B. 
Cosgrove called afhant by telephone and suggested that 
he would be pleased to confer with us regarding possi- 
ble settlement of the proposed amendments which had 
not theretofore been approved by us, and to that end 
affiant and said ‘I’. B. Cosgrove devoted substantially 
the entire day of July 23rd., 1925, and a portion of 
July 24th., 1925, to a rechecking of the proposed 
amendments. That an agreement was had for the 
waiving of approximately sixty (60) of plaintiff's pro- 
posed amendments in addition to those waived in the 
letter aforementioned. 

That at the time the original bill of exceptions was 
served upon plaintiff's counsel, to-wit, on June 9Yth., 
1925, request was made of plaintiff's counsel to indi- 
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cate what portions of certain exhibits the plaintiff de- 
sired copied into the record. The exhibits referred to 
were the two auditor’s reports and the minutes and by- 
laws of the corporation. At that date counsel for 
plaintiff stated that he would advise counsel for de- 
fendant as to the portions of said exhibits the plaintiff 
would desire copied into the bill of exceptions. That 
plaintiff did not until the 25th. day of July, 1925, indi- 
cate what portions of defendant’s Exhibit E (Farrar’s 
report); Exhibit 14 (Cole’s report); and Exhibit A 
(Minutes of the Cotton Company) he desired printed 
in the bill of exceptions. That on July 25th., 192m 
affiant received a letter from plaintiff’s counsel, the 
original of which is hereto attached and made a part of 
this affidavit. 

There was not sufficient time intervening between 
July 8th, 1925, the date on which plaintiff’s “Proposed 
Amendments” were served and July 12th 1925 the 
end of the term of court, within which said amend- 
ments might have been made by reason of the great 
number of amendments proposed. That afhant has 
devoted practically his entire time since July 22nd., 
1925, the date on which plaintiff returned its corrected 
copy of proposed amendments in arriving at an agree- 
ment with counsel for plaintiff as to proposed amend- 
ments and the making of said amendments. That 
agreement between counsel as to the amendments to be 
waived was not had until Saturday, July 25th., 1925, 
when counsel for plaintiff delivered their letter of July 
25th., 1925, attached hereto. 
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That the making of the agreed corrections in said 
bill required the re-writing of a large portion thereof 
and to that end a public stenographer was employed 
on Friday, July 25th., 1925., who worked thereon con- 
tinuously during working hours and same was not com- 
pleted until the morning of July 27th., 1925. 

That of the amendments originally proposed by plain- 
uff aggregating 296, approximately 121 were later, by 
aereement of plaintiff’s counsel, waived. 

Further affiant saith not. 

Dale H Parke 

Subscribed and sworn to before me this 27 day of 
Waals, 1925. 

Myrtle M. Reeder 
Notary Public in and for the County of Los 
Angeles, State of California. 
(Seal) 


Thereupon said Citizens National Bank of Los An- 
geles by counsel filed its written objection to the settle- 
ment of said proposed bill of exceptions and objected to 
the settlement of said proposed bill of exceptions upon 
the grounds and for the reasons that the term of the 
Court at which the action was tried, the findings 
signed, and the decision entered had expired; that the 
time allowed for settling and signing said bill of ex- 
ceptions had expired; that no order of the Court, nor 
of any judge thereof, had been made and entered, nor 
had the consent of the plaintiff and defendant in error, 
or any of its attorneys, been given. extending the 
time within which to settle and sign said bill of excep- 
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tions beyond the term in which said action was tried 
and said judgment signed and entered; that no very 
extraordinary circumstances have been shown to jus- 
tify the Court in entertaining the application to settle 
and sign said bill of exceptions at this time; and that 
no motion for new trial, or any other motion or pro- 
ceeding in said action was pending and undisposed of 
upon the termination of said term in which said action 
was tried. And thereafter in support of said objection 
filed the following affidavit: 


IN THE DISTRICT COURT OF THE UNIT 
STATES, SOUTHERN DISTRICT WE 
CALIFORNIA, SOUTHERN 
DIVISION. 


CITIZENS NATIONAL _ ) 
BANK OF LOS ANGELES, ) No. 1124 - Civil 


) 
Plamntitt, )} 
) AFFIDAVIT TiN 
vs. ) SUPPORT Of 
) OBJECTION TO 
MARYLAND CASUALTY )SETTLEMENT OF 
COMPANY, ) PROPOSED BIEB 
Defendant. ) OF EXCEPTIONS 
) 


STATE OF CALIFORNIA, ) 
ss 
COUNTY OF LOS ANGELES. ) 


7. B. GOSGROVE, 


being first duly sworn, upon oath deposes and says: 
That he is an attorney at law and a member of the 
law firm of Hunsaker, Britt & Cosgrove, attorneys for 
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the plaintiff herein; that judgment in the above entitled 
action was entered on March 9, 1925; that on June 10, 
1925, defendant served upon counsel for plaintiff and 
lodged with the Clerk of the court its proposed bill of 
exceptions, consisting of 188 pages; that thereafter 
on July 9th plaintiff served upon counsel for defend- 
ant and lodged with the clerk of the court its proposed 
amendments to the proposed bill of exceptions contain- 
ing 296 proposed amendments; that on Wednesday, 
July 15th, 1925, affant received from counsel for de- 
fendant a letter reading as follows, being accompanied 
with a copy of proposed amendments theretofore served 
upon them: 


“fly V5, 1925. 

Messrs. Hunsaker, Britt & Cosgrove, 
Attorneys-at-law, 
Suite 1031 Title Insurance Bldg., 
Los Angeles, Calif. 

In re: Citizens Natl. Bank vs. 

Maryland Casualty Company. 
Dear Mr. Cosgrove: 

We are handing you our copy of your proposed 
amendments in Maryland Casualty Company case. 

We have indicated with an “O. K.” those we ap- 
prove of, and by the word “No” those we think are 
sufficiently set forth in the Bill of Exceptions. 

The notation “No” does not indicate that your pro- 
posed amendment is not supported by the transcript, 
but in most instances because we think the proposed 
Bill narrates the fact without setting forth so much 
detail. 
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We believe the Bill of Exceptions should narrate 
as briefly as possible the ultimate facts as testified to 
by the witnesses, avoiding as much detail of testimony 
as possible. 

We observe that objections are made to all exhibits 
upon the theory that copies attached are not true 
copies. The copies of all exhibits, except those which 
were set forth in the reporter’s transcript were pre- 
pared by the Court Reporter and he assures us they 
are true copies. We personally have not compared 
them. 

After checking over the proposed amendments in 
view of the foregoing, and the notations thereon, the 
writer will be pleased to go over the proposals in detail 
so that the proposed bill may be rewritten, if possible, 
during the week. 

Very truly yours, 
BICKSLER, SMITH .& PARR 
DALE H. PARSE: 
DHP/W 
Encl.” 


That thereafter on July 22, 1925, affiant delivered 
the following communication to counsel for defendant: 
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“Tally 22itde, 1926: 
LN RE. CITIZENS NATIONAL BANK Vv 
MARYLAND CASUALTY CoO. 
Messrs. Bicksler, Smith & Parke, 
Citizens National Bank Bldg., 
Los Angeles, Cal. 
PEL TENTION MR, PAs 
Gentlemen: 

Responding to your esteemed favor of the 15th in- 
Stant im the above entitled matter, we wish at the 
outset to express our opinion that the time for set- 
ling a bill of exceptions in the above entitled matter 
has expired; that the court is without jurisdiction to 
settle a bill of exceptions at this time, and that the 
same may not legally be incorporated into a printed 
transcript of record upon writ of error. 

If we err in the matter just stated, and a judge of 
the local District Court undertakes to settle your 
proposed bill of exceptions, we shall, with regard to our 
proposed amendments, take the position as reflected 
by the following references: 

Subdiv. I. Our proposed amendments numbered 
Gepectively 3, 5, 11, 17, 29, 30, 31, 34, 47, 49, 54, 55, 
e670, 92, 98, 99, 120, 129, 140, 141, 142, 143, 145, 
me 147, 148, 171, 175 if 168 is denied, 176, 191, 192; 
13, 194, 195, 197, 199, 200, 201, 202, 204, 208, 209, 
mere 219: 260, 251, 252, 253, 257, 258) 259) 260% 2Goy 
277, 286 and 287 will not be insisted upon. 

Subdiv IJ. Exhibit number 2, pages 2, 3, and 4 
of the proposed bill is marked Exhibit number 1. Ex- 
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hibit number 1, pages 5, 6, 7 and 8 of the proposed biil 
is marked exhibit number 2. 

(1) Accordingly, these exhibits should be correctly 
numbered. 

(2) The answer to question number 12, page 7, 
(proposed transcript, plaintiff’s exhibit 1, incorrectly 
marked exhibit number 2), must be corrected to cor- 
respond with original. We attach importance to the 
printed portion of the answer omitted in your pro- 
posed bill. 

(3) The trust receipt as copied into the proposed 
bill, pages 19 and 20, is difficult to understand, and 
because of the importance of the document, we sug- 
gest that the instrument be copied as originally printed, 
and as the same appears in page 7 of plaintiff's com- 
plaint. 

(4) On page 31 of the proposed bill of excep- 
tions, 1S an incorrect copy of plaintiff's exhibit 11. 
When re-copying this instrument do not omit time and 
place where the same originated, as shown upon the 
original. 

(5) On pages 12 and 13 of the proposed bill are 
extracts from the bylaws of the Cotton Company. If 
you do not wish to print the entire set of bylaws then 
in addition to article 3, we wish to have inserted article 
4, relating to certificates of stock and transfers. We 
suggest also on page 12, line 4, the elimination of the 
words “were read in evidence” and the substitution 
therefor of the word “are.” In lines 10 and 11 the 
insertion of section 2 * * *,and -sechiens3 9" mae 
and eliminatiom of the statement “that 1s settiemmer 
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section 4 reads’. Also the elimination on page 12, 
line 29, of the following sentence: “This is the im- 
portant portion of it.” 

(6) The original exhibit number 5 copied into your 
proposed bill, pages 13, 14 and 15, was upon the letter- 
head of the Cotton Company. When page 13 is re- 
written we wish the printed matter appearing on the 
letterhead to appear. There are typographical errors 
ee lines 10 and 13, page 15. 

(7) The letter dated August 9, 1921, being part 
of plaintiff's exhibit 13, appearing on page 47 of 
your proposed bill does not bear the signature “G. F. 
Cushwa.” The original marked as an exhibit bears 
this signature. 

(8) On page 157% reference is made to defend- 
ant’s exhibit F, and a portion of one of the exhibits 
is therafter copied into the proposed bill. Immedi- 
ately following the end of page 160 we wish inserted 
either this notation ‘Other portions of said exhibit 
consisting of cancelled checks and sheets containing 
pencilled memoranda are not copied into this bill of 
exceptions,” or copies of the checks and_ pencilled 
memoranda, as you prefer. 

(9) Our proposed amendment number 246 is not 
correctly stated. Line 23 which now reads (246. P. 
155, I. 16, after the word: “books”, strike out” should 
head “246. P. 155, |. 19, after the words “accepraince” 
Serilee otit’. 

It may appear that some of the suggestions in this 
subdivision may refer to proposed amendments men- 
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tioned in the first subdivision. If so, the waiver of 
the amendment as proposed is conditioned upon the 
adoption of the suggestion herein contained. 
Subdiv. III. Proposed amendments not approved 
by you and marked O. K. upon your copy of the pro- 
posed amendments, and not heretotore in subdivision 
I or subdivision IJ referred to, will be insisted upon. 
For your accommodation we will hold ourselves in 
readiness to confer with you personally, or appear 
upon written notice at any time during the ensuing 
week or thereafter, before Judge James, to discuss 
the matter of the settlement of the proposed bill. 
With sincere feelings of esteem, we are 
Very truly yours, 
HUNSAKER, BRITT & COSGROVE, 
By D. By COSGROVE. 
TRC.A” 


That on July 24, 1925, afhant received from counsel 
for defendants communication reading as follows: 


“July 24th, 1925. 

Messrs. Hunsaker, Britt & Cosgrove, 
Attorneys-at-law, 
Title Insurance Building, 
Los Angeles, Calif. 
Attention: Mr. Cosgrove. 
Dear Mr. Cosgrove: 

We are handing you herewith copy of the testi- 
mony of Mr. C. H. Hartke which you desire included 
in the Bill of Exceptions. 
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We hope the draft as prepared will meet with your 
approval. If not, will you kindly telephone the 
writer. 
We are also serving herewith Notice of Presentation 
of Bill of Exceptions. You will note therein that we 
dissent to certain of the amendments as proposed by 
you. We desire to give you the notice at this time 
although we hope that before Tuesday morning all 
matters between us will be agreed on. 
We are having prepared the portion of the “Min- 
utes’ and of the “By-laws” as requested by you, and 
are also having copies made of certain of the additional 
exhibits as agreed upon. 
Very truly yours, 
BICKSLER, SMITH & PARKE, 
By DALE H. PARKE. 

DHP/W 

Buel.” 


That on July 25, 1925, affiant delivered to counsel 
for defendant a communication reading as follows: 


“July 25th, 1925. 

IN. RE CITIZENS NATIONAL BANK Y. 

MARYLAND CASUALTY CO. 
Messrs. Bicksler, Smith & Parke, 
Citizens National Bank Bldg., 
Los Angeles, Cal. 

ATTENTION MR. PARKE 
Gentlemen: 
In response to oral request of your Mr. Parke so to 

do, and supplementing our communication to you of 
the 22nd instant, we desire: 
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First, to reiterate our opinion that the time for set- 


tlement of bill of exceptions in the above entitled 
matter has expired, and that the Court is without 
jurisdiction to settle the proposed bill. To the end, 
however, that you may be in a position to submit 
your proposed bill for settlement, and have the ques- 
tion passed upon by the Court, we make the following 
suggestions: 

Second, (a) In the place of copying into the pro- 
posed bill plaintiff's entire exhibit number 14, as speci- 
fied in our proposed amendment number 53, copy only 
such portions of said exhibit as appear upon the first 
and the last, and the last but one pages of the re- 
port of July 15, 1921, the same being one of the" 
reports constituting said exhibit number 14. 

(b) In the place of copying into the proposed bill 
defendants entire exhibit “IX”, as specified in our pro- 
posed amendment number 229, substitute the follow- 
ing stipulation: 

“It is stipulated that between the 19th day of No- 
vember, 1920, and the 25th day of April, 1921, eighty- 
seven (87) sight drafts were accepted by J. B. Sears, 
and that said eighty-seven (8/) acceptances are in the 
total amount of [ighty-two thousand, four hundred 
eighty-seven 96/100 ($82,487.96) dollars. That be- 
tween said 19th day of November, 1920, and the Ist 
day of December, 1920, twenty-five (25) of said 
eighty-seven (87) sight drafts were accepted by J. B. 
Sears, and that said twenty-five (25) acceptances are 
in the total amount of Twenty-nine thousand, three 
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hundred thirty-seven 99/100 ($29,337.99) dollars. 
That attached to said eighty-seven (87) sight drafts 
were fourteen hundred seventy-six (1476) warehouse 
receipts for fourteen hundred seventy-six (1476) bales 
of cotton, and that attached to said twenty-five (25) 
sight drafts were four hundred fifty-five (455) ware- 
house receipts for four hundred fifty-five (455) bales 
of cotton. That between said 19th day of November, 
1920, and said 25th day of April, 1921, plaintiff deliv- 
ered to said J. B. Sears said fourteen hundred seventy- 
six (1476) warehouse receipts, and accepted therefor 
eighty-seven (87) trust receipts, and between said 
19th day of November, 1920, and said lst day of De- 
cember, 1920, plaintiff delivered to said J. B. Sears said 
four hundred fifty-five (455) warehouse receipts and 
accepted therefor twenty-five (25) trust receipts. That 
mpom the death of said J. B. Sears said California 
Cotton & Factorage Company had in its possession 
and thereafter surrendered to said Citizens National 
Bank three hundred eighty-five (385) of said four- 
teen hundred seventy-six (1476) warehouse receipts. 
That seventy-six (76) of said three hundred eighty- 
five (385) warehouse receipts so surrendered were 
originally attached to said twenty-five (25) sight 
drafts accepted by said J. B. Sears between said 19th 
day of November, 1920, and said first day of De- 
cember, 1920, and that said seventy-six (/6) ware- 
house receipts had been delivered to said J. B. Sears 
by said Citizens National Bank between said 19th day 
of November, 1920, and said Ist day of December, 
1920. That said four hundred fifty-five (455) bales 
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of cotton cost said California Cotton & Factorage 
Company at the time of its purchase, and was then of 
the value of Twenty-nine thousand, three hundred 
thirty-seven 99/100 ($29,337.99) dollars. That said 
three hundred eighty-five (385) bales of cotton at the 
time of its purchase cost said California Cotton 
Factorage Company, and was then of the value of 
Twenty-one thousand, eight hundred _ ninety-three 
34/100 ($21,893.34) dollars. That said seventy-six 
(76) bales of cotton at the time of its purchase cost 
said California Cotton & Factorage Company, and 
was then of the value of Five thousand, fifty-six 
02/100 ($5,056.02) dollars. 

That upon the death of said J. B. Sears, said Cali- 
fornia Cotton & Factorage Company did not have in 
its possession and did not thereafter surrender to said 
Citizens National Bank ten hundred ninety-one (1091) 
of said fourteen hundred seventy-six (1476) ware- 
house receipts. That said ten hundred ninety-one 
(1091) bales of cotton represented thereby cost said 
California Cotton & Factorage Company at the time of 
its purchase, and was then of the value of Sixty 
thousand, five hundred ninety-four 62/100 ($60,- 
594.62.)” 

(c) In the place of copying into the proposed 
bill defendant’s entire exhibit number “A’’, as speci- 
fied in our proposed amendment number 190, copy only 
such portions of said exhibit as appear in the minutes 
of the special meetings of the Board of Directors, 
held May 20, 1920, and September 9, 1920; respee= 
tively, including also a stipulation to the effect that 
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between said dates there were no regular or special 
meetings held by the stockholders or directors of the 
California Cotton & [actorage Company. 

(d) You may consider that our proposed amend- 
ment number 291 suggesting an incorporation into 
the proposed bill of plaintiff's request for special find- 
Ings oi fact is waived, but in lieu thereof insert a 
stipulation indicating that the plaintiff at that time 
did file and request the court, etc. 

(e) Our proposed amendment number 290, testi- 
mony of C. H. Hartke—in the draft of testimony of 
C. H. Hartke accompanving your letter to us of the 
24th instant, the following corrections should be made 
in order to conform with the transcript: 

i) Page 1, limes 26 and 27, strike out “beige 
plaintiff’s exhibit ..., and stated that the signatures 
on each of the certificates,’ and substitute therefor 
“(the originals under stipulation to be forwarded to 
Clerk of Circuit Court of Appeals) and stated that 
the signature on each of the certifiates save one.” 

(2) Page 2, line 0, before line 1 insert the follow- 
ing: “Yes, may I explain the circumstance.” 

(3) Page 2, line 14, after the word “stockholders” 
insert “and directors.” 

(4) Page 3, line 4, strike out the words “some 
Other’, and insert “a later’. 

In our opinion the necessity for this last correction 
amply justifies the care given in this office to the ex- 
amination of the proposed bill. 

Your notice of presentation of bill served upon us 


yesterday contains this unusual declaration: “The 
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final draft of your proposed amendments to the pro- 
posed bill of exceptions heretofore filed by the defend- 
ant was received July 22, 1925.” Suen declarations. 
you well know, has no place in a form of notice. 
Moreover, although it may represent your contention 
or opinion, it does not state the fact: the fact being 
that the document you refer to as having been re- 
ceived on July 22, 1925, is a letter from this office 
notifying you of the expiration of the time within 
which to settle the bill, and further declaring that if 
we are mistaken in this connection, and the Court pro- 
ceeds to a settlement of the proposed bill, the par- 
ticulars in which we would waive, and those in which 
we would insist upon, our proposed amendments, here- 
tofore on July 9, 1925, served upon you and lodged 
with the Clerk of the Court. To the end that no mis- 
understandings as to statements may later arise, we 
have notified the Official Court Reporter that his pres- 
ence is desired on Monday next, July 27, 1925, when 
you present your proposed bill for settlement. We 
will at that time also request that the matter be taken 
up in open Court. 

Enclosed herewith, pursuant to your request, we are 
handing you our copy of the report of R. W. E. Cole, 
of date July 15th, 1921; and being a part of plain- 
tiff’s exhibit number 14, referred to in our proposed 
amendment number 53. 

Very respectfully yours, 
HUNSAKER, BRITT & COSGROMS 
By T. B. ‘COSGROVE 
encl. 
TRE x’ 
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That on July 27, 1925, afhant received from counsel 
for defendant a communication reading as follows: 


< Inily 27, HOS. 

Messrs. Hunsaker, Britt & Cosgrove, 
Attorneys-at-law, 
Title Insurance Company, 
igas eomeeles, Calif. 
Aitention Mr. T. B. Cosgrove. 

In re: Citizens National Bank vs. 

Maryland Casualty Company. 
Gentlemen: 

We are handing you herewith original “Bill of Ex- 
ceptions as Amended”. All amendments proposed by 
you, and not heretofore by agreement waived, have 
been made in the origina! Bill, except that there is no 
copy of Exhibit 19. This is the exhibit which is 
missing from the court files. Mr. Ross Reynolds, 
Court Reporter, who receipted for the exhibit advises 
{mat he can find no trace thereof. 

A number of pages of the bill of exceptions as orig- 
inally proposed have been re-written, while a number 
of pages have been corrected by interlineation. 

As per your request, we are handing you copies of 
the re-written pages. Attached to the re-written pages 
are notations indicating by number the amendment to 
which they relate. 

In order to enable you to check the amendments 
which have been interlineated on the original pages 
of the bill as filed, we are handing you the original 
bill of exceptions as amended, with the request that 


you return the same to us in good time so that we 
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may present same to the Court tomorrow morning for 
settlement. 

Kindly acknowledge receipt of the proposed bill as 
amended for the purposes aforesaid, indicating also 
what, if any, stipulation or order of court you desire 
made as regards the lost Exhibit No. 19. 

Very truly yours, 
BICKSLER, SMITH & PARKE, 
BY DALE Hy einige. 

Received original “Bill of Exceptions as Amended’’ 

as per above letter, this 27th day of July, 1925. 


Attorneys for Plaintiff.” 


That said proposed amended bill of exceptions con- 
sisted of 257 pages. That no stipulation either oral 
or written was made or entered into between counsel 
for the respective parties extending the time for the 
settlement of a bill of exceptions beyond the expira- 
tion of the term in which judgment was entered, and 
that subsequent to the expiration of said term no stip- 
ulation either oral or written has been made or en- 
tered into between counsel for the respective parties 
providing that the Court may settle a bill of exceptions 
after the expiration of said term; that no order of 
the Court nor of any judge thereof has been made 
extending the time within which said bill of exceptions 
may be settled and signed, beyond said term, and that 
no motion or proceeding in said action was pending 
and undisposed of upon the termination of said term 
in which said action was tried and said judgment en- 
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tered; that counsel for defendant has never requested 
afhant, nor any member of said firm of Hunsaker, 
Britt & Cosgrove, for a stipulation extending the time 
within which to settle and have signed a bill of excep- 
tions beyond said time. 
Further affiant saith not. 
T. B. Cosgrove 
SUBSCRIBED AND SWORN'TO before me this 
Zouiday of July, 1925. 
Lloyd E. Keiser (Seal) 
Notary Public for County of Los Angeles, 
State of California. 


Mois DISTRICT COURT OF THE UNITED 
SLALES, SOUTHERN DISTMCT OF 
CA, IFORNIA, SOUTHERN 


DIVISION. 
ane 
CHTIZENS NATIONAL BANK ) 
GF LOS ANGELES, > No. 11252Civil, 
COMPANY, a corporation, ) 


Plaintiff, : ORDER SET- 

) TLING BILL 

¥S. : OF EXCEP- 
) TIONG. 

MARYLAND CASUALTY : 


Defendant. ) 


Defendant has presented its bill of exceptions, to- 
gether with amendments thereto offered by the plain- 
tiff and accepted by the said defendant, for settlement. 
The plaintiff, by its counsel, has objected to settle- 
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ment being made of the bill, for the reason that the 
term within which the judgment was entered has ex- 
pired and no order of court has been made nor stipu- 
lation entered into extending the time beyond the end 
of the term for the purpose of settling the bill. The 
term has expired and no order of court was made 
extending the time to cover the date of presentation 
and it is claimed that no stipulation was made answer- 
ing to the same purpose. In connection with the prep- 
aration of this bill the following facts appear: 

That the time within which defendant could serve 
and file its bill of exceptions was by stipulation of 
counsel and order of court enlarged and extended to 
June 15th, 1925; that defendant served and filed its 
bill of exceptions on June 10th, 1925; that by stipula- 
tion and consent of counsel for plaintiff and defendant 
the time within which plaintiff might propose amend- 
ments to the bill of exceptions was enlarged and ex- 
tended to and including July 9th, 1925; that on July 
8th, 1925, plaintiff served its proposed amendments 
and same were filed on July 9th, 1925; that said pro- 
posed amendments contained two hundred and ninety- 
six (296) amendments; that thereafter, to-wit, on July 
22nd, 1925, additional and further amendments to said 
bill of exceptions were proposed by plaintiff. That 
between the said 9th day of July, 1925, and the date 
of this order negotiations toward an agreement be- 
tween counsel, covering the proposed amendments, 
were pending and said proposed amendments were not 
finally agreed upon between the parties until the 25th 
day of July, 1925, and said bill of exceptions as 
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amended was upon notice presented on this date for 
allowance and settlement; that while counsel for the 
plaintiff did proceed to discuss the matter of the sub- 
stance of the bill and his amendments thereto after 
the term had expired, he did inform counsel for the 
defendant in writing that he did not waive the objec- 
tion that the bill was not presented in time, and ad- 
vised said counsel that he would insist upon said ob- 
jection. 

That by reason of the facts the Court considers that 
good cause exists for the settlement of said bill of 
Seeeptons on this date. The objection of the plaintift 
fo tme settlement of the bill is overruled and an ex- 
ception is allowed to the plaintiff. 

fis HEREBY ORDERED that said bill of ex- 
ceptions as amended be, and the same is hereby, set- 
tled, allowed and approved as true and correct in all 
Particulars; and it is hereby further ordered by said 
court that said bill of exceptions be, and the same is 
hereby, made a part of the record in the above-entitled 
Guise. 

Given, made and dated at Los Angeles, California, 
this 29th day of July, 1925. 

WM P JAMES 
District Judge. 

(endorsed): No. 1124Cil. U. S$. DISTRICT 
Seer’ SOUTHERN DISTRICT OF CALIPOR- 
NTA, SOUTHERN DIVISION. CITIZENS NA- 
SIGNAL BANK OF LOS'ANGELES, Plaintiti, we. 
MARYLAND CASUALTY COMPANY, a corpora- 
fion, Defendant. ORDER SETTLING BILL OF 
PecCerLions. FILED JUL 29 1925 CHAS. N. 
WLLLIAMS, Clerk by Murray Is. Wire, Deputy Clerk. 
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IN THE DISTRICT COURT OF THE UNVEES 
STATES, SOUTHERN DIStRTe ier 
CALIFORNE: SOU Tibia 
DIVISION. 


CITIZENS NATIONAL 
BANK OF LOS ANGELES,: “No, 11247Cixaik 


Pyapinntattele 
) SUPPLEMENT 2a@ 
VS. >; ORDER TO ORDER 
) SETTLING BILE GS 
MARYLAND CASUALTY : EXCERTIGk 
COMPANY, a corporation, ) 


Defendant.) 


It appearing that, through inadvertence, the follow- 
ing words and statement were inserted in the order 
settling bill of exceptions as filed on July 29, 1925: 

“that thereafter, to-wit, on July 22nd, 1925, addi- 
tional and further amendments to said bill of ex- 
ceptions were proposed by plaintiff.” 

IT IS NOW ORDERED that said order be amended 
and that such words and statement as aforesaid be 
stricken from said order. 

Dated this 30th day of July, 1925. 

Wm P JAMES 
District Judge. 

[Endorsed]: No. 1124Civil. U. S. DISTRRSh 
COURT SOUTHERN BESTRICT OF CARTEGSS 
NIA SOUTHERN DIVISION+« CITIZENS Wes 
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arONAL BANK OF LOS ANGELES, ws. MARY- 
PeND CASUALTY COMPANY, a4 corporatiom 
SUPPLEMENTAL ORDER TO ORDER S#&T- 
mewNG BILL OF EXCEPTIONS, FILED jal 30 
m2) CHAS. N. WILLIAMS, Clerk Murray E. Wire 
Deputy 

fEndorsed]: No 1124 Civil In the UNITED 
eee tES DISTRICT COURT In and for the South- 
ern District of California Southern Division In the 
matter of Citizens National Bank of Los Angeles a 
corp Plf vs Maryland Casualty Co. a corp Deft Pro- 
posed Bill of Exceptions This Copy of Proposed Bill 
of Exceptions served upon us this 27th day of July 
1925 Hunsaker Britt & Cosgrove attorneys for Citi- 
zens National Bank of Los Angeles Lodged JUN 10 
fee) CHAS. N. WILLIAMS, Clerk By L. J. Cordes 
Deputy Clerk Engrossed Bill of Exceptions FILED 
ieee! 1925 CHAS. N. WILLIAMS, Clerk By RS. 
Zimmerman Deputy Clerk Bicksler, Smith & Parke 
829 Citizens National Bank Bldg. Fifth and Spring 
Sts. Los Angeles, Cal. Telephone TRinity 4331 At- 
tommeys for Plf 
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IN THE DISTRICT COURT OF THE UNM 
STATES, SOUTHERN Districh On 
CALIFORNEs SOUTHERN 


DIVISION. 
THE CITIZENS NATIONAL) No. 1124--Civil. 
BANK, ) 
Plaintiff, _) 
) STIPULATION 
-Vs- ) EXTENDING 
) TIME TO 
MARYLAND CASUALTY ) PREPARE BILL 
COMPANY, ) OF EXCEPTIONS 
) 


IT IS HEREBY STIPULATED by and between 
the parties herein that defendant may have until and 
including April 15th, 1925, within which to prepare. 
serve and file its bill of exceptions herein. 

Dated—Maasch 12th, 1925. 

BICKSLER, SMITH & PARKE, 
Attorneys for Defendant. 
Hunsaker, Britt & Cosgrove 
Attorneys for Plaintiff. 
limisssomondencd. 
Dated—March 13, 1925. 
Wm P. James 
Judge ot the U. S. Distmet Conte 

[Endorsed]: (ORIGINAL) No. 1124-Civil IN 
THE UNITED STATES DISTRIC!L COURS 
and for the Southern District of California, SOUTH- 
ERN_DIVISION In the Matteroi THE CITIZENS 
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NATIONAL BANK, Plaintiff, -vs- MARYLAND 
CASUALTY COMPANY, Defendant. STIPULA- 
MON EXTENDING TIME TO PREPARE BILL 
oF EXCEPTIONS FILED MAR 13 1925. CHAS. 
hm WILLIAMS, Clerk By L J Cordes Deputy Clerk 
BICKSLER, SMITH & PARKE 829 Citizens Nat’! 
Bank Bldg., Fifth and Spring Sts., Los Angeles, Cal. 
Melephone TRinity 4331 Attorneys for Defendant. 


fear DISTRICT COURT OF THE UNITED 
eiatTES SOUTHERN DISTRICT OF 
CATIFORMIA SOUTHERN 
DIVISION 


THE CITIZENS NATIONAL) No. 1124 - Civil 

BANK, 
Plaintiff, ) 

) STIPULATION 

-Vs- ) EXTENDING 

) TIME TO 

MARYLAND CASUALTY ) 

COMPANY, ) 

) 


BR PAINE Eat, 
OF EROEPTIIONS 


Defendant. ) 


IT IS HEREBY STIPULATED by and between the 
parties herein that defendant may have until and in- 
cluding the 15th day of May, 1925, within which to 
prepare, serve and file its bill of exceptions herein. 

ated Afril 13th, 1925. 

BICKSLER, SMITH & PAREE 
Attorneys for Defendant 
Hunsaker Britt & Cosgrove 
Attorneys for Plaintiff 
It is so ordered. 
Dated April 14, 1925. 
Win P Jatties 


Judge of the U. S. District Court 
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[Endorsed]: No. 1124 Civ. In The WNiGiaE 
STATES DISTRICT COURT In and for the Sema 
ern District of California, SOUTHERN DiIVisSi@@ 
THE CITIZENS NATIONAL BANK, -VS- MAR 
LAND CASUALTY COMPANY, No. 1124-Civil 
STIPULATION EXTENDING TIME TO PRige 
PARE BILL OF EXCEPTIONS FILED APRAae 
1925 CHAS. N. WILLIAMS, Clerk By Edniiivdiaie 
Smith Deputy Clerk BICKSLER, SMITH & PARKE 
829 Citizens Nat’! Bank Bldg., Fifth and Spring Sts., 
Los Angeles, Cal. Telephone TRinity 4331 Attorneys 
for Defendant 


IN THE DISTRICT COURT OF THE UNU@RSs 
Sl Ade S SOUTHERN Dis Rikeiel, 
CALIFORNIA SOUTHERN 
DIVISION 


THE CITIZENS NATIONAL) No. 1124 - Civil 
BANK, 
Plaintiff, ) 
) STIPULATION 
-VS- ) EXTENDING 
) TIME TO 
) PREPARE BILL 
) OF EXCEPTIONS 
) 


MARYLAND CASUALTY 
COMPANY, 


Defendant. ) 
IT IS HEREBY SMPULATED by and between 
the parties herein that defendant may have until and 
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including the 15th day of June, 1925, within which to 
prepare, serve and file its bill of exceptions herein. 
Dated April 14, 1925. 
BICKSLER, SMITH @ PARKE 
Attorneys for Defendant 
Hunsaker Britt & Cosgrove 
Attorneys for Plaintiff 
It is so ordered. 
Dated May 15 1925. 
Wm P James 
Judge of the United States District Court 
[Endorsed]: No. 1124-Civil In The UNITED 
Pest ES DISTRICT COURT In and for the South- 
ern District of California, Southern Division THE 
OmtZENS NATIONAL BANK, VS MARYLAND 
SeSUALTY COMPANY STIPULATION EA&- 
feNDING TIME TO PREPARE BILL OF EX- 
SeeTIONS FILED MAY 15 1923 CHAS 
WILLIAMS, Clerk By Edmund L. Smith Deputy 
Men: BICKSLER, SMITH & PARKE, 829 Citizens 
Nat'l Bank Bldg., Fifth and Spring Sts., Los Angeles, 
Cal. Telephone TRinity 4331 Attorneys for De- 
fendant 
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IN THE DISTRICT COURT OF TH Uliite® 
STATES OR THE SOUTHERN DISTiien 
OF CALIFORNIA“SOU THis 
DIVISION. 


THE CITMENS NEON 
BANK OM Os NGELES. 
a corporation, 

ledlemotaide. 
No. 1124-Civil. 


NS 


MARY LAND CASUART Y 
COMBPAN Ye cotiporation, 


Neer Nee Ne Re ee =F ee Se Se Se eS’ 


Defendant. ) 
STIPULATION. EXTENDING TIME TO PEie 
PARE PROPOSED AMENDMENTS TO PRO= 
POSED BILL OF EXCEPTIONS OF MAK 
LAND CASUALTY COMPANY, A CORES 
RATION. 


It is hereby stipulated by and between the parties 
hereto and their respective counsel that The Citizens 
National Bank of Los Angeles, a corporation, may 
have to and including July 9, 1925, within which to 
prepare and serve proposed amendments to the pro- 
posed bill of exceptions of the Maryland Casualty Com- 
pany, a corporation. 

It is further agreed that this stipulation may, but 
need not be filed of record. 

Dated) une 9) 4925: 

Hunsaker Britt & Cosgrove 

Attorneys for Plaintiff. 
Bicksler Smith & Parke 

Attorneys for Defendant. 
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[Endorsed]: COPY No. 1124-Civil IN THE 
UNITED STATES DISTRICT COURT  Seuthern 
District of California Southern Division THE CIT- 
IWENS NATIONAL BANK, OF LOS ANGELES, 
a corporation, Plaintiff, vs. MARYLAND CAS- 
UALTY COMPANY, a corporation, Defendant. 
SLIPULATION EXTENDING TIME TO PRE- 
PARE PROPOSED AMENDMENTS TO BILL OF 
EXCEPTIONS OF MARYLAND CASUALTY 
COMPANY, A CORPORATION. FILED JUL 28 
mz> CHAS. N. WILLIAMS, Clerk By R. 5. Zim- 
merman Deputy Clerk. HUNSAKER, BRITT & 
COSGROVE 1031-1044 Title Insurance Building 
Pie and Spring Streets LOS ANGELES, CAL. 
Attorneys for Plaintiff. 


ie PHE DISTRICT COURT OF THE UNITED 
STATES, SOUTHERN DISTRICT OF 
CALIFORNIA, SOUTHERN 
DIVISION. 


CITIZENS NATIONAL 

BANK OF LOSANGELES, ) No. 1124 - Civil 
Plaintiff, ) © NOTICE OF 

) PRESENTATION 

) OF BILL OF 

) EXCEPTIONS FOR 

MARYLAND CASUALTY ) ACCEPTANCE. 

COMPANY, ) 


vs. 


Defendant. ) 


To the plaintiff, and to HUNSAKER, BRITT & 
COSGROVE, its Attorneys: 
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The final dratt of your proposed amendments to the 
proposed Bill of Exceptions, heretofore filed by the 
defendant, was received July 22nd., 1925. 

NOTICE IS HEREBY GIVEN, that the defend= 
ant dissents to certain of the amendments as proposed 
by you. 

NOTICE IS FURTHER GIVEN, that on Tuesday, 
the 28th. day of July, 1925, at the hour of 9.30 o’clock 
A. M., the defendant will present to WILLIAM P. 
JAMES, Judge of the above-entitled Court the pro- 
posed Bill of Exceptions for settlement and allowance. 

DATED: July 24th., 1925. 

Bicksler Smith & Parke 
Attorneys for Defendant. 

[Endorsed]: No. 1124—Civil In the UNITED 
STATES DISTRICT COURT In and) icine 
Southern District of California, Southern Division 
CITIZENS NATIONAL BANK OF LOS ANGE- 
LES, Plaintiff, vs. MARYLAND CASUALTY C@iie 
PANY, Defendant NOTICE OF PRESENTATION 
OF BILL OF EXCEPTIONS FOR ACCEPTANG 
Received copy of the within notice this 24 day of July 
1925. Filed Jul. 28-1925 CERAS. N. WILLIAR IS 
Clerk, By R. S. ZIMMERMAN, Deputy Clerk Hun- 
saker, Britt & Cosgrove attorney for Plf BICKSLER, 
SMITH & PARKE 829 Citizens Nat’! Bank Bidg., 
Fifth & Spring Sts. Los Angeles, Cal. Telephone 
TRINITY 4331 Attorneys for Defendant. 
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my THE UNITED STATES DESTRACT COMWRT 
IN AND FOR THE SOQUTHERN DISTRICT 
OF CALIFORNIA SOUTHERN 
DIVISION. 


tee CIhVIZENS NATIONAL ) 
BANK OF LOS ANGELES, ) No. 1124—Civil 
) 
Plaintiff, ) 
VS. ) PETITION 
)}) FOR, WRIT *OF 
Mua YLAND CASUALTY  ) ERROR. 
COMPANY, a Corporation, ) 
) 


Defendant. ) 


The above-named defendant, MARYLAND 
CASUALTY COMPANY, a Corporation, conceiving 
itself aggrieved by the final judgment given, made and 
entered by the above-entitled court, in the above-enti- 
tled cause, upon the issues therein joined, under date 
of March 7th, A. D. 1925, said judgment being now on 
file in said cause and court, it hereby petitions the 
above-entitled court for an order allowing it to prose- 
cute a writ of error to the United States Circuit Court 
of Appeals for the Ninth Circuit, at San Francisco, in 
the State of California, from said judgment, and from 
the whole thereof, for the reasons set forth in the as- 
signments of errors, which 1s filed herewith, under and 
pursuant to the law of the United States in that be- 
half made and provided; and it prays that this peti- 
tion for said writ of error may be allowed, and that 
a transcript of the record, proceedings and papers 
upon which said judgment was given, made and en- 
tered as aforesaid, duly authenticated, may be sent 
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to the United States Circuit Court of Appeals for the 
Ninth Circuit, at the City of San Francisco, in the 
State of Calmenmiea: 
DATED: “This*6th*dayvor jily, AM DMiazs 
Bicksler, Smith & Parke, 
Attorneys for Plaintiff in Error. 


IN THE UNITED STATES DISTRICT COGiay 
IN AND FOR THE SOUTHERN Dist Rigs 
OF CALIFORNIA SOUTHER 
DIVISION 


THE GIMIZENS NATION ee 

BANK OF LOS ANGELES, ) No. 1124—Civil 
) 
Plaintiff) 

VS ) ASSIGNMENT. 

) OF ERROR 

MARYLAND CASUALTY ) 
COMPANY, a Corporation, ) 
) 
Defendant. ) 


Now comes the above named defendant, plaintiff in 
error herein, and says that in the record and proceed- 
ings in the above entitled action there is manifest 
error, and now makes, presents and files the follow- 
ing assignments of error upon which it will rely, as 
follows, to-wit: 

I 

That the first cause of action as set forth in plain- 
tiff's original complaint as amended by the amend- 
ments thereto does not state facts sufficient to con- 
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stitute a cause of action against the defendant herein 
and the Court erred in over-ruling defendant’s demur- 
rer thereto. 

II. 

The Court erred in over-ruling defendant’s motion 
for non-suit and defendant's motion that the Court 
enter findings and judgment in favor of the defendant. 

HT 

The evidence received upon the trial of the above 
entitled action was and is wholly insufficient to justify 
the findings of the trial Court that the California Cot- 
ton & Factorage Company sustained any loss of any 
kind or character by reason of any fraud, dishonesty, 
forgery, embezzlement, wrongful abstraction or wilful 
misapplication by J. B. Sears while in the perform- 
ance of his duties as secretary of the said California 
Cotton & Factorage Company. 

IV. 

The evidence received upon the trial of the above en- 
titled action was and is wholly insufficient to justify 
the finding of the trial Court as set forth in finding 
of fact No. VI that the said J. B. Sears applied to and 
secured from the plaintiff the warehouse receipts 

‘with the intent then and there by him enter- 
tained of fraudulently and dishonestly converting, 
misappropriating, and wilfully misapplying said 
warchouse receipts, the cotton represented thereby, 
and any money or proceeds obtained therefrom, 
and with the further fraudulent and dishonest 
intent then and there by him entertained, of there- 
by causing a loss to said California Cotton & 
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Factorage Company of money, securities, and per- 
sonal property for which it would be and has be- 
come responsible to the plaintiff herein”. 

ie 

There is no evidence to justify that part ongime 
finding of the Court No. VI insofar as the Court finds 
that the said J. B. Sears at the time of executing the 
trust receipts and securing delivery to him of the 
warehouse receipts, or cotton tickets, made any other 
or different representations to the plaintiff or any of 
its officers than the representations set forth in the 
letter of September 8, 1919, written by the Califorma 
Cotton & Factorage Company to the plaintiff bank, 
being plaintiff's Exhibit No. 5. 

| MEL. 

There is no evidence to justify that part of finding 
of fact of the Court No. VI wherein the Court found 
that 

“and pursuant to said fraudulent and dishonest 
plan and scheme said J. B. Sears at various times 
and irregular intervals procured from the plain- 
tiff herein between the 19th day of November, 
1920 and said 25th. day of April, 1921, 1,476 
warehouse receipts for 1,476 bales of cotton and 
issued and delivered to the plaintiff in acknowl- 
edgment thereof 87 of said trust receipts.” 
for the reason that the evidence shows that the secur- 
ing of said warehouse receipts for 1,476 bales of cot- 
ton and the issuance and delivery of the 8/7 trust re- 
ceipts therefor was done and performed by said J. B. 
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Sears with the consent and knowledge of the plaintiff 
and pursuant to and in strict keeping with the plan of 
operations entered into and agreed upon by and _ be- 
tween the plaintiff and the California Cotton & [ac- 
torage Company as evidenced by the letter of Septem- 
ber 8, 1919, plaintiff’s Exhibit No. 5. 
VEL 
There is no evidence to justify that part of finding 

eieeact of the Court Ne. VII to the effeet that sar 
J. B. Sears 

“without the knowledge of said California Cotton 

& Factorage Company, or any of its officers or 

agents other than J. B. Sears, pursuant to said 

fraudulent and dishonest plan and scheme by him 

entertained as hereinbefore found, fraudulently 

and dishonestly converted, misappropriated and 

wilfully misapplied 1,091 of said 1,476 warehouse 

receipts and 1,091 bales of cotton represented 

thereby.” 

VM. 
divewe is no evidence to justify that part of fimding 

@f Gact of the Court No. VII that said J. B. Sears in 
performing the acts as set forth in said finding No. VII 
violated any of his duties as secretary or violated any 
of the promises and representations made by him to 
the plaintiff or that in depositing outbound drafts cov- 
ering cotton sold, he, the said J. B. Sears, made any 
misrepresentations to the ofhcer or officers of the 
plaintiff bank or caused said sight drafts to be de- 
posited as cash items in the account of the California 
Cotton & Factorage Company for the purpose of de- 
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frauding or cheating the plaintiff bank or of de- 
frauding or cheating the plaintiff or said California 
Cotton & Factorage Company or of misapplying or 
misappropriating any of its property. 

TX. 

There is no evidence to support that part of the 
finding of fact of Court No. VII that the said J. B. 
Sears pursuant to said alleged fraudulent scheme or 
otherwise or at all falsified the books and accounts of 
the California Cotton & Factorage Company in the 
manner as set forth in finding of fact No. VII or 
otherwise or at all and particularly that he falsified the 
books and accounts of the said California Cotton & 
Factorage Company by entering or causing to be en- 
tered therein the various amounts of money received 
from the sales of cotton and carrying same upon the 
bank pass book as monies and funds belonging en- 
tirely without limitation of any kind to the said Com- 
pany; or that he wilfully failed to enter in the books 
of said Company any entry or memorandum indicat- 
ing that trust receipts had been issued to the plaintiff 
covering the cotton that was being sold and disposed 
of or that he wilfully failed to make or cause to be 
made any entry or memorandum indicating that the 
monies received from the sale of cotton was charged 
with any trust or were in any manner monies or funds 
other than the absolute and unencumbered funds of 
the said Cotton Company. 

' Xx, 

There is no evidence to support that part of finding 

of fact of the Court No. VII that said J. Br Sear 
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frequently represented to the California Cotton & Fac- 
torage Company, its officers and directors, that the 
various sums of money and credits entered upon the 
bank pass book and books of account of the Cotton 
Company were the funds and monies of the said Cot- 
ton Company or to the effect that the plaintiff or said 
California Cotton & Factorage Company, or any of 
its officers and directors, relied upon or were deceived 
by any dishonest or false and fraudulent represent- 
ations made to them by said J. B. Sears. 
Ah 

That there is no evidence to support or justify that 
part of finding of fact of the Court No. VII that the 
1,091 bales of cotton sold and disposed of by the 
Cotton Company and for which the plaintiff held trust 
receipts was at the time the same was sold and dis- 
posed of, of the reasonable value of $60,594.62 or any 
part thereof or any sum whatsoever. 

XII. 

There is no evidence to support or justify that por- 
tion of finding of fact of the Court No. VIIT that 
said J. B. Sears did secure possession of the ware- 
house receipts held by plaintiff as collateral security 
by any false or fraudulent representations or that in 
selling and disposing of the cotton covered by trust 
receipts held by the plaintiff the said J. B. Sears acted 
in a fraudulent or dishonest manner or was guilty of 
any conversion, misappropriation or wilful misappli- 
cation of said warehouse receipts or of the cotton 
covered thereby, and that said J. B. Sears in selling 
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and disposing of said cotton or in disbursing the 
proceeds realized from the sale thereof was acting in 
a false or fraudulent manner or practicing any deceit 
upon the plaintiff or upon the California Cotton & 
Factorage Company, 

Del. 

There is no evidence to support or justify that part 
of finding of fact of the Court No. VIII that sad 
Je BreSears 

“fraudulently and dishonestly converted, misap- 
propriated and wilfully misapplied the monies 
and funds placed to the credit of the said Cali- 
fornia Cotton & Factorage Company following the 
dishonest and fraudulent sales of cotton and dis- 
position of warehouse receipts and bills of lading, 
all as herein found, by using said monies and 
funds for the purpose of dealing and speculating 
in cotton in the name of the said California Cot- 
ton & Factorage Company and conducting such 
dealings and speculations at a loss and paying said 
losses out of said monies and funds and in the 
payment of claims and demands incurred by said 
J. B. Sears in said dealings and speculations in 
cotton.” 
aL’. 

There is no evidence to support or justify that part 

of the finding of fact of the Court No. VIII that 
“relying entirely upon said false and fraudulent 
representations of said J. B. Sears herein found 
and said deceits by him practiced upon it and 
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them as herein found, said California Cotton & 
Iactorage Company, its directors and officers, con- 
tinued the business of said California Cotton & 
Factorage Company and consented to said J. B. 
Sears, subsequent to said 19th. day of November, 
1920, continuing to act as the secretary of said 
Company—and to continue to deal and speculate 
in cotton and to incur indebtedness and contract 
financial obligations in connection therewith as 
herein found.” 
XV. 

There is no evidence to justify or support that por- 
tion of finding of fact of the Court No. IX that the 
California Cotton & Factorage Company sustained any 
loss or has become responsible to the plaintiff herein 
in the sum of $60,594.62, or any sum of money what- 
soever, with interest thereon by reason of any fraud, 
dishonesty, wrongful abstraction and wilful misappli- 
eapiom of said 1,09! warehouse receipts, and/or the 
cotton held thereunder, and/or said bills of lading, 
and/or the money proceeds and credits realized from 
the sale thereon but on the contrary said evidence 
shows that said indebtedness existing in favor of the 
plaintiff against the California Cotton & Factorage 
Company was incurred pursuant to and in strict keep- 
ing with the plan of operations agreed upon between 
the plaintiff and the California Cotton & Factorage 
Company as evidenced by the letter of September 8, 
i719, plaimtiti's Exhibit No. 5, and that all of the 
monies received from the sale of the said 1,091 bales 
of cotton was received by and deposited in plaintiff 
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bank to the credit of the California Cotton & Factor- 
age Company and no part of said cotton evidenced by 
said 1,091 warehouse receipts or any of the monies 
realized from the sale thereof was lost to the Cali- 
fornia Cotton & Factorage Company. 

XVI. 

That there is no evidence to support or justify any 
finding by the trial Court that the said J. B. Sears in 
securing the 1,476 warehouse receipts from the plain- 
tiff and issuing and delivering to plaintiff in acknowl- 
edgment thereof 8/ trust receipts or in selling and 
disposing of 1,091 bales of cotton evidenced by said 
warehouse receipts and covered by said trust receipts 
was acting pursuant to any fraudulent or dishonest 
intent or design on his part or in violation of any 
agreement or representations made by him or by the 
California Cotton & Factorage Company to the plain- 
tiff in relation to said warehouse receipts and the 
cotton covered thereby. The evidence conclusively 
shows that the securing of said warehouse receipts 
and the issuance of trust receipts to the plaintiff was 
known to and approved of by the officers and di- 
rectors of the plaintiff and of the California Cotton 
& Factorage Company. 

XVII. 

There is no evidence to support or justify any find- 
ing of the trial Court that said J. B. Sears in deposit- 
ing the “outbound documents” covering the sale of cot- 
ton for which the plaintiff bank held trust receipts as 
a cash item to the credit of the Califorma Cotton & 
Factorage Company was acting pursuant to any fraud- 
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ulent or dishonest intent or design on the part of the 
said J. B. Sears for the reason that on the contrary the 
evidence shows that the officers and directors of the 
plaintiff and of the California Cotton & Factorage 
Company knew and approved of the handling of the 
sale of said cotton and the disbursement of the funds 
realized thereupon in the manner ‘in which the same 
were handled by said J. B. Sears. 
OV IIE. 

There is no evidence to support or justify the find- 
ing of fact of the Court No. X that within ten days 
after the California Cotton & Factorage Company dis- 
covered the alleged loss claimed to have been sus- 
tained by it, it notified the defendant herein of said 
alleged loss and of the facts in connection therewith. 

xXIxX 

There is no evidence to justify or support the find- 
im of fact of the Court Nos. XIV amd XV that 
J. B. Sears was not allowed and permitted by the 
California Cotton & Factorage Company as he deemed 
best. 

2 & 

There is no evidence to support or justify that part 
of the finding of fact of the Court No. XVI that 
my. West, treasurer of said California. Cotton & 
Factorage Company, 

“visited the office of the said California Cotton 
& Factorage Company semi-monthly during the 
term of said bond as herein found and at such 
times conferred with J. B. Sears respecting the 
business of said Company and checked over the 


Dae 
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books of said Company but not in detail at any 
time. examining the cotton account, being the pur- 
chase and sales cotton account, showing the cot- 
ton bought and sold and at said times examined 
the records disclosing the amount of cotton 
bought, the amount of cotton sold, the number 
of bales unsold, the entries respecting the hedging 
of the same, and also examined the cash account 
and the acceptance account, together with the 
cotton tickets indicating the number of bales of 
cotton on hand and compared the same and de- 
termined that they corresponded to the accept- 
ances in the plaintiff bank and that at such times 
said T. J. West checked the books of said Com- 
pany for the purpose of determining the amount 
of money owing by said Company to said Citizens 
National Bank and examined the statements and 
books of said Company and did observe the 
amount of cotton purchased, the number of cotton 
tickets and bales of cotton on hand, and examined 
the ledger books of said Company and the various 
accounts therein including the cotton account, and 
checked the same with the bookkeeper’s statement 
furnished at the end of each month.”; 


Or that 


“that said T. J. West checked the accounts of 
said Company, including the bank account, semi- 
monthly by said statements rendered by the book- 


keeper as herein found” 
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or that 
“that it 1s not true that if an audit had been made 
each month as provided in the contract between 
the California Cotton & Factorage Company and 
said defendant it would have revealed the facts 
as herein found and that the loss herein found 
to have been sustained could have been checked, 
lessened and stopped.” 
XA L 

There is no evidence to support or justify that por- 
ten of finding of fact of the Court Ne: XVII that 
the California Cotton & Factorage Company or the 
plaintiff herein did not discover the alleged loss 
claimed to have been sustained by the California 
Cotton & Factorage Company by the alleged acts of 
ite. Sears until the 19th. day of May, 1921. 

MRAM, 

There is no evidence to justify or support the find- 
ime of fact of the Court No. XIX that it is not true 
that all of the monies of the California Cotton & Fac- 
torage Company handled by J. B. Sears were used in 
and for the purchase of cotton and other commodi- 
ties for the Cotton Company or for the purpose of 
paying the expenses or costs of operation of the Cot- 
ton Company. 

XXII. 

There is no evidence to support or justify that por- 
tion of finding of fact of the Court No. XIX that the 
warranties made by the California Cotton & Factorage 
Company to the defendant in the application for bond 
were not untrue or were not broken in all or any 
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of the respects as alleged in defendant’s answer; or 
that the defendant is or has not been released from 
all or any of the obligations of liability to plaintiff 
under said bond sued upon herein; or that the Cali- 
fornia Cotton & Factorage Company has not breached 
any of the warranties of said bond or done anything 
contrary to or in violation of the terms of the applica- 
tion for said bond. 
XXIV. 

There is no evidence to support or justify the find- 
ing of fact of the Court No. XX that the alleged 
loss to the California Cotton & Factorage Company 
was not incurred with the full knowledge of the 
officers and directors of said Cotton Company and 
with their consent. 

XOXSV 

There is no evidence to justify or support that por- 
tion of the finding of fact of the Court No. XXI that 
the sale and transfer by T. J. West of 496 shares of 
stock to said J. B. Sears occurred on the Ist. day of 
December, 1920, or at any date subsequent to the 17th 
day of November, 1920; or that it was only on and 
after December 1, 1920, that J. B. Sears became and 
was the practical owner of the entire assets and busi- 
ness of said Cotton Company. 

pO ONE 

There is no evidence to support or justify that part 
of the finding of fact of the Court No. XXIV that the 
455 bales of cotton covered by sight drafts accepted 
by the plaintiff prior to December 1, 1921, s@eretm 
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the time the same were disposed of by J. B. Sears had 
the reasonable value of $29,337.99 or any part thereof 
or any sum whatsoever. 

XXVIT. 

That the Court erred in its conclusions of law in 
finding that the plaintiff is entitled to judgment against 
the defendant on its first cause of action in the sum 
of $24,321.97, together with interest thereon, or any 
sum whatsoever. 

XW ML, 

That the Court erred in giving, making, rendering, 
and filing its judgment in the above-entitled action in 
favor of the plaintiff and against the defendant in this, 
that said final judgment was and 1s contrary to law 
and to the cause made and facts stated in the plead- 
ings and records in said action. 

XXIX. 

That the Court erred in failing and refusing to 
make findings of fact herein in accordance with the 
“Request for Special Findings of Fact” as made by 
the defendant to the trial Court prior to the submis- 
sion of said case for the Court’s decision, and which 
“Request for Special Findings’ is set forth in the 
Transcript of the Record herein. 

XXX. 

That the Court erred in failing to find as a fact that 
T. J. West sold and transferred to J. B. Sears 496 
shares of the capital stock of the California Cotton 
& Factorage Company on or prior to the 17th. day of 
November, 1920, and that at all times on and after 
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November 17, 1920, said California Cotton & Factor- 
age Company was a corporation sole, to-wit, J. B. 
Sears, and under his exclusive management and con- 
trol. 

xX Kas! 

That the Court erred in failing to find as a fact 
that the said California Cotton & Factorage Com- 
pany failed to do and perform those promises and 
warranties set forth in the application for bond made 
by said California Cotton & Factorage Company to 
defendant in that the said California Cotton & Fac- 
torage Company did not by and through its treasurer, 
T. J. West, cause the books and records of said Cali- 
fornia Cotton & Factorage Company to be inspected 
and audited and verified with funds on hand or in 
bank as expressly provided for in paragraph 12 of 
the application made by the said California Cotton & 
Factorage Company to the defendant for said bond. 

In order that the foregoing Assignments of Error 
may appear of record said defendant presents the 
same to said Court and prays that such disposition be 
made thereof as is in accordance with law and the 
statutes of the United States in such cases made and 
provided; and said defendant, plaintiff in error herein, 
prays the reversal of the above mentioned final judg- 
ment heretofore given, made, rendered, entered and 
filed in the above entitled Cout in the above-entitled 


action. 


The Citizens National Bank of Los Angeles. 537 


Dated at Los Angeles, California, this 6th day of 
ity 1926. 
MARYLAND CASUALTY COMPANY, 
a corporation 
Defendant and Plaintiff in Error. 
By Bicksler, Smith & Parke 
Its Attorneys. 


UNITED STATES OF AMERICA ) 


SOUTHERN DISTRICT OF CALIFORNIA = 

We, the undersigned, attorneys for the above-named 
defendant, plaintiff in error herein, do hereby certify 
that the foregoing Assignments of Error is made on 
behalf of said defendant and is in our opinion well 
taken and the same now constitutes the Assignments 
of Error upon the writ prayed for. 

Dated at Los Angeles, California, this 6 day of 
Tuilg 91925. 

Bicksler, Smith & Parke 
Attorneys for Defendant. 


[Endorsed]: No. 1124—Civil In The UNITED 
ee heS DISTRICT COURT In and ter The 
Southern District of California, Southern Division 
fae CITIZENS NATIONAL BANK OF LOS ApNe 
GeELES, Plaintiff, vs. MARYLAND CASUALTY 
COMPANY a corporation Defendant. PETITION 
FOR WRIT OF ERROR FILED JUL © 1925 
CAS. H. WILLIAMS, Clerk BICKSLER, SMITH: 
& PARKE 829 Citizens Nat’l Bank Bldg., Fifth and 
Spring Sts. Los Angeles, Cal. Telephone TRinity 
4331 Attorneys for Plaintiff in Error. 
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IN THE UNITED STATES DISTRICT C@M—i® 
IN AND FOR THE SOUTHERN DBISTe® 
OF CALIFORNIA SOUTHERN 
DIVISION. 


THE CITIZENS: Newari ies) 
BANK OF LOS ANGELES, ) No. 1124—Civil 
) 
Plain, |} 
VS. ) ORDER 
) ALLOWING 
MARY LANDsaGAs Wiad ) WRIT OF ERROR 
COMPANY, a Corporation, ) 
) 
Defendant. ) 


At a stated term, to-wit, the January Term, 1925, 
of the above-entitled court, held at its court-room at 
the City of Los Angeles, in the State of California, 
on the 6th day of July, A. D. 1925. 

Present: The Honorable WILLIAM P. JAMES, 
Judge of sand "Court: 

Upon the petition of Maryland Casualty Company, 
a corporation, and on motion of its counsel: 

It is hereby ordered that a writ of error to the 
United States Circuit Court of Appeals for the Ninth 
Circuit at the City and County of San Francisco, 
State of California, from the final judgment hereto- 
fore given, made, filed and entered in and by the 
above-named court, in the above-entitled cause, upon 
the issues therein joined, under date of March 9, 1925, 
be, and the same is hereby allowed; and that a certi- 
fied transcript of the record, testimony, exhibits, stipu- 
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lations, bill of exceptions, and all proceedings herein, 
be forthweith transmitted to said United States Cir- 
cuit Court of Appeals, for the Ninth Cireuit. It is 
further ordered that upon the filing by the defendant 
and plaintiff in error of a good and sufficient bond on 
writ of error, approved by this Court, in the sum of 
Forty Thousand Dollars, all further proceedings in 
this court be suspended and stayed until the deter- 
mination of said Writ of Error by the United States 
Circuit Court of Appeals for the Ninth Circuit. 
Dated Los Angeles, California, this 6 day of July, 

25. 

Wm P James. 

Judge of said Court. 


[Endorsed]: No. 1124—Civil In the UNITED 
ee tsS DISTRICT COURT In and Yor the 
Southern District of California, SOUTHERN DIVI- 
worm THE CITIZENS NATIONAL BANK OF 
mOS ANGELES, Plaintiff, vs. MARYLAND 
CASUALTY COMPANY, a Corporation, Defendant. 
ORDER ALLOWING WRIT OF ERROR. FILED 
ie, 6 1925 CHAS. N. WILLIAMS, Clerk 
BICKSLER, SMITH & PARKE 829 Citizens Nat’] 
Bank Bldg., Fifth and Spring Sts. Los Angeles, Cal. 
Telephone TRinity 4331 Attorneys for Defendant 
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IN THE UNITED STATES DISTRICT COMiag 
IN AND FOR THE SOUTHERN DISTRIGH 
OF CALIFORNIASSOUTHERT 
DIVISION. 


THE CLMIZENS Nea 
BANK OF 2@S ANGE Vis:, 


) 

) 
Plaintiff, ) No. 1124—Civil 
eS: ) REECE REM 

MARY PAND GASUAied Yo} 

COMPANY, a Corporation, ) 

) 

) 


Defendant. 


Received a copy of:— 


ORDER ALLOWING WRIT OF ERROR, 
PETITION FOR WRIT OF ERROR 
and 
ASSIGNMENTS OF ERROR, 


in the above entitled matter this 6th. day of July, 1925. 
Hunsaker, Britt & Cosgrove 
Attorneys for Plaintiff. 


[Endorsed]: No. 1124—Civil In the UNITED 
STATES DISTRICT COURT In and fer (ae 
Southern District of California SOUTHERN Dig 
SION THE CITIZENS NATIONAL BANK Gi 
LOS ANGELES, Plaintiff, ws. MARYLADD 
CASUALTY COMPANY, a Corporation, DEFEND- 
ANT RECEIPT FOR COPY OF DEEDS FILE 
Jul 7 1925 ‘CHAS. No WAILLTARES: leek Sey tae 
Cordes Deputy Clerk —BICKSLER, SMITH & PARIg®@ 
829 Citizens Nat’l Bank Bldg., Fifth and Spring Sts. 
Los Angeles, Cal. Telephone TRinity 4331 Attorneys 
for Defendants. 
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ime Tree UNITED STATES DIStRICT COULD 
IN AND FOR THE SOUTHERN DISTRICT 
OF CALIFORNIA, SOUTHERN 
DIVISION. 
gee, CITIZENS NATIONAL ) 
BANK OF LOS ANGELES,) Ne. 1124-Civil 
Plantit, 

VS. ) BOND 
MARYLAND CASUALTY ) ON Weal OF 
COMPANY, a Corporation, ) ERROR. 
Defendant. ) 

KNOW ALL MEN BY THESE PRESENTS: 

Shar we, MARYLAND ‘CASUALTY COMPANY, 
a Corporation, as principal, and FIDELITY AND 
PHPOSIT COMPANY OF MARYLAND, as Surety, 
are held and firmly bound unto the defendant in error, 
The Citizens National Bank of Los Angeles, a Cor- 
poration, in the full and just sum of Forty Thousand 
($40,000.00) Dollars, to be paid to the said defendant 
in error, its attorneys, successors and assigns; to 
which payment well and truly to be made we bind our- 
selves, our heirs, executors, administrators, successors 
and assigns, jointly and severally by these presents. 
Sealed with our seals and dated this 16th day of July, 
1925. 

WHEREAS, lately in the above-entitled Court, in 
an action depending in said Court between the Citi- 
zens National Bank of Los Angeles, a corporation, as 
plaintiff, and Maryland Casualty Company, a Corpora- 
tion, as defendant, a judgment was rendered against 
said defendant, and said defendant having obtained 
a writ of error and filed a copy thereof in the Clerk's 
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office of said Court, to reverse the judgment in the 
aforesaid suit, and a citation directed to said plaintiff, 
citing and admonishing it to be and appear at a session 
of the United States Circuit Court of Appeals, for 
the Ninth Circuit, to be holden in the City and County 
of San Francisco, State of California, in said Cinemie 
on the 4th day of August, A. D. 1925. 

Now, the condition of the above obligation is such 
that if the said defendant shall prosecute said writ of 
error to effect and answer all damages and costs if 
it fail to make the said plea good, then the above obli- 
gation to be void; else, to remain in full force and 
virtue; and, 

WHEREAS, the said defendant desires to stay the 
execution of said judgment so sought to be reversed, 
the said Fidelity and Deposit Company of Maryland 
does further, in consideration thereof and of the prem- 
ises, undertake and promise and does acknowledge 
itself bound in the said sum of Forty Thousand ($40,- 
000.00) Dollars, being an amount in excess of said 
judgment, that if said judgment so sought to be re- 
versed under said writ of error, or any part thereof, 
be affirmed, or said writ of error be dismissed, the 
said defendant, Maryland Casualty Company, a Cor- 
poration, will pay to The Citizens National Bank of 
Los Angeles, a Corporation, the amount directed to be 
paid by the said judgment, or the part of such amount 
as to which the same shall be affirmed, if affirmed 
only in part, and all damages and costs which may be 
awarded against the defendant upon the appeal, and 
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that if the said defendant does not make such pay- 
ment within thirty (30) days after the filing of the 
mandate from the United States Circuit Court of Ap- 
peals in the Court to which said writ of error is issued, 
judgment may be entered in said action on motion of 
the plaintiff and without notice to the said Fidelity and 
Deposit Company of Maryland in favor of said plain- 
tiff against the undersigned surety, for such amount, 
together with the interest that may be due thereon, 
and the damages and costs which may be awarded 
against the defendant upon said Writ of Error. 

IN WITNESS WHEREOF, the said Fidelity and 
Deposit Company of Maryland has caused its name to 
be set, and its corporate seal to be affixed by its duly 
authorized officers at Los Angeles, California, this 
Weil day of July, 1925. 

MARYLAND CASUABRTY COMPANY, 
a Corporation 
Byek,. Fl ikreamer 
Manager, Southern California 
Claim Division 
HIDE Y AND DEPOSIT COMPANY 
OF MARYLAND 
By W. M. Walker 
Its Attorney-in-Fact 
(Seal) 
Prlitest 5S. M. Smith 
Agent 
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County of Los Angeles, ) 
State. of Calikonmiaps gers 
On the 20th day of July, 1925, before me, Weec: 
Smith, a Notary Public in and for the County and 
State aforesaid personally appeared E. F. KRAEMER, 
known to me to be the person whose name is sub- 
scribed to the foregoing instrument as Manager of 
Maryland Casualty Company, a Corporation, and he 
acknowledged to me that said Maryland Casualty 
Company, a Corporation, executed the same. 
Mi CoSmiih (Seal) 
NOTARY PUBDERe 
In and for the County of Los 
Angeles, State of Califone 


STATE OF CALIROGRA ) 
SS 
County of Los eines) 

On this 16 day of July, 1925, before me T. EF. Sea- 
ton, a Notary Public, in and for the County and State 
aforesaid, duly commissioned and sworn, personally 
appeared W. M. Walker and 5S. M. Smith known to 
me to be the persons whose names are subscribed to 
the foregoing instrument as the Attorney-in-Fact and 
‘Agent respectively of the Fidelity and Deposit Com- 
pany of Maryland, and acknowledged to me that they 
subscribed the name of Fidelity and Deposit Company 
of Maryland thereto as Principal and their own names 
as Attorney-in-Fact and Agent, respectively. 

(Seal) T ae Seaton 

Notary Public in and for the State 
of California, County of Los Angeles. 
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Examined and Recommended for approval as pro- 

vided in Rule 28 
Bicksler, Smith & Parke 
Attorneys for Defendant. 

“The foregoing bond is hereby approved this 20 day 

of July, 1925. 
Wm. P. James 
Judge. 

[Endorsed]: No. 1124-Civil In The UNITED 
STATES DISTRICT COURT In and for the South- 
ern District of California Southern Division THE 
GIIZENS NATIONAL BANK OF LOS AN- 
GELES, Plaintiff vs. MARYLAND CASUALTY 
COMPANY, a Corporation, Defendant. BOND ON 
Met OF ERROR FILED JUL 20 1925 CHAS. 
N. WILLIAMS, Clerk By R. S. Zimmerman Deputy 
Clerk BICKSLER, SMITH & PARKE 829 Citizens 
Nael Bank Bidg., Fifth & Spring Sts. LOS AN- 
GELES, CAL. Telephone TRinity 4331 Attorneys 
for Plaintiff in error. 
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IN THE DISTRICT COURT OF THE UNE 
STATES, SOUTHERN WISTRICT ein 
CADIFO@RNA SOUTHERN 
DMV ISION 


CITIZENS NATIONAL 


BANK OF LOS ANGELES, ) No. 1124 - Civil 
) 
Plaintiff ) ©§=AMENDED 
VS. ) PRAECIPE FOR 
) TRANSCRIPT OF 
MARYLAND CASUALTY ) RECORD 
COMPANY, ) 


Defendant ) 


TO THE CLERK OF THE ABOVE ENTIDGom 
COURT: 

You will please prepare transcript of record in the 
above entitled cause, to be filed in the office of the clerk 
of the United States Circuit Court of Appeals for the 
Ninth Judicial Circuit, under the writ of error here- 
tofore issued out and perfected, to said court, and in- 
clude in said transcript the following pleadings, pro- 
ceedings and papers on file, to-wit: 

L. Wait oleiros. 

2. Citation on writ of error and acknowledgment 
of service. 

3. Petition for removal. 

4, Notice of motion for hearing petition for re- 


moval. 
5. Bond on removal. 
6. Order removing case. 
7. Complaint. 
8. Demurrer to complaint. 
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9. Notice of motion to strike from complaint. 

10. Minute order of July 31, 1922, sustaining de- 
fendant’s demurrer. 

11. Amendment to complaint. 

12. Demurrer to amended complaint. 

13. Minute order of Nov. 6, 1922, overruling de 
murrer to amended complaint. 

14. Answer to first cause of action. 

15. Answer to second cause of action. 

16. Supplemental answer. 

17. Minute order of March 19, 1923, allowing filing 
of Supplemental Answer. 

18. Stipulation waiving trial by jury. 

19. Minute order of court entered August 13, 1924. 

20. Findings of fact and conclusions of law. 

21. Objections to findings. 

22. Judgment. 

23. Opinion filed August 13, 1924. 

24. Memorandum supplemental to Opinion filed 
Nov. 28, 1924. 

25. Memorandum supplemental to opinion filed 
Feb. 23, 1925. 

26. Minute order of February 23, 1925. 

27. Bill of exceptions including order allowing 
same, and affidavit of Dale H. Parke, and affidavit of 
T. B. Cosgrove. 

28. Stipulation filed and order entered March 13, 
1925, extending time within which defendant might 
fle bill of exceptions. 
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29. Stipulation filed and order entered on April 14, 
1925, extending time within which defendant might 
prepare and file bill of exceptions. 

30. Stipulation filed and order entered on May 15, 
1925, extending time within which defendant might 
prepare and file bill of exceptions. 

31. Stipulation entered into on the 9th day of June, 
1925, extending time within which plaintiff might pro- 
pose amendments to bill of exceptions. 

32. Notice of presentation of Bill of Exceptions 
for settlement. 

33. Petition for writ of error. 

34. Assignments of error. (attached to petition 
for writ) 

35. Order allowing writ of error and supersedeas. 

36. Receipt by attorneys for plaintiff of order al- 
lowing writ and of assignments of error. 

37. Bond on writ of error and supersedeas. 

38. Order extending time within which plaintiff in 
error might file record and docket the case, Circuit 
Court of Appeals. 

39. This praecipe. 

Said transcript to be prepared as required by law 
and the rules of said court, and the rules of the United 
States Circuit Court of Appeals for the Ninth Circuit, 
and filed in the office of the clerk of the United States 
Circuit Court of Appeals before the 4th day of Sep- 
tember, A. D. 1925. 
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Dated: Los Angeles, California, this 3d day of 
August, 1925. 
Pee LCAND CASUAIY COMPANY, 
A CORPORATION 
Plaintiff in Error 
By Bicksler, Smith & Parke 
Attorneys for said plaintiff in error 


Mendorsed|: No. 1124-Civil In the UNITED 
Sue tES DISTRICT COURT In and for the South- 
fen District of California, SOUTHERN DIVISION 
Im the Matter of Citizens Nat. Bk. of L. A., Plaintiff 
vs. Maryland Casualty Co., Defendant AMENDED 
fresaCiIPE FOR TRANSCRIPT OF RECORD 
Received copy of the within amended praecipe this 7th 
day of Aug 1925 Hunsaker, Britt & Cosgrove attorney 
for Deft-in-Error FILED AUG 7 1925 CHAS. N. 
MWELLIAMS, Clerk By L J Cordes Deputy Clerk 
PIeKSLER, SMITH & PARKE 829 Citizens Natl 
Pome Bide., Fifth & Spring Sts. Los. Angeles, Gal. 
Telephone TRinity 4331 Attorneys for defendant 
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IN THE UNITED STATES DISTRICT" @Gara 
IN*AND FOR THE SOUTHERN Bist ies 
OF CALIFORNIA*SOUTEHIEERN 
DIVISION 


THE CMIZEINS NAN 


BANK ‘OF L@s -Nemiine No. 1124-Civil 


) 
) 
) 
Plaintiff) 
) CLERKS 
) CERTIFIGA 
) 
) 
) 
) 


VS 


MARYLAND CASUALTY 
COMPANY, a Corporation, 


Defendant. 


I, CHAS. N. WILLIAMS, Clerk of the Uiiied 
States District Court for the Southern District of 
California, do hereby certify the foregoing volume 
containing 549 pages, numbered from 1 to 549 in- 
clusive, to be the Transcript of Record on Writ of 
Error in the above entitled cause, as printed by the 
plaintiff-in-error, and presented to me for comparison 
and certification, and that the same has been compared 
and corrected by me and contains a full, true and cor- 
rect copy of the writ of error, citation on writ of error 
and acknowledgment of service, petition for removal, 
notice of motion for hearing petition for removal, 
bond on removal, order removing case, complaint, de- 
murrer to complaint, notice of motion to strike from 
complaint, minute order of July 31, 1922, sustaining 
defendant’s demurrer, amendment to complaint, de- 
murrer to amended complaint, minute order of Nov. 6, 


canis 
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1922, overruling demurrer to amended complaint, an- 
swer to first cause of action, answer to second cause 
of action, supplemental answer, minute order of March 
19, 1923, allowing filing of supplemental answer, stipu- 
lation waiving trial by jury, minute order of court 
entered August 13, 1924, findings of fact and con- 
clusions of law, objections to findings, judgment, opin- 
ion filed August 13, 1924; memorandum supplemental 
to opinion filed Nov. 28, 1924; memorandum supple- 
mental to opinion filed Feb. 23, 1925; minute order of 
February 23, 1925; bill of exceptions including order 
allowing same, and affidavit of Dale H. Parke, and 
affidavit of T. B. Cosgrove; stipulation filed and order 
entered March 13, 1925, extending time within which 
defendant might file bill of exceptions; stipulation 
filed and order entered on April 14, 1925, extending 
time within which defendant might prepare and file 
bill of exceptions; stipulation filed and order entered 
on May 15, 1925, extending time within which defend- 
ant might prepare and file bill of exceptions; stipula- 
tion entered into on the 9th day of June, 1925, ex- 
tending time within which plaintiff might propose 
amendments to bill of exceptions; notice of present- 
ation of bill of exceptions for settlement; petition for 
writ of error; assignments of error; order allowing 
writ of error and supersedeas; receipt by attorneys for 
plaintiff of order allowing writ and of assignments 
of error; bond on writ of error and supersedeas and 
praecipe. 
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I DO FURTHER CERTIFY that the fees of the 
Clerk for comparing, correcting and certifying the 
foregoing Record on Writ of Error amount tone 
and that said amount has been paid me by the plain- 
tiff-in-error herein. 

IN TESTIMONY WHEREOF, I have hereunto 

set my hand and affixed the Seal of the District 
Court of the United States of America, in and 
for the Southern District of California, South- 
ern Divisiomp this). ..9 day of August, in the 
year of Our Lord One Thousand Nine Hun- 
dred and Twenty-five, and of our Independence 
the One Hundred and Fiftieth. 
CHAS. N. WILLIAMS 
Clerk of the District Court of the 
United States of America, in 
and for the Southern District 
of California. 
By 
¢ oF Deputy. +: 


